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1 THE REPORTING PROCESS 


He. Second Annual Report of the The Chairman is required by 
External Review Committee is the Section 30 of the RCMP Act to submit 
first to cover a full year. The first a report of the activities of the Com- 
report covered two months from the mittee to the Solicitor General within 
appointment of the Chairman to three months after the end of the 
March 31, 1987. This report deals fiscal year. The Solicitor General then 
with the Committee’s activities for lays a copy of the report before each 


the period ending March 31, 1988. House of Parliament. 
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2 PROCLAMATION 


Dire the year under review, the 
question most often asked of the 
Committee has concerned the date on 
which the RCMP Act (1986) would 
be proclaimed, allowing the Commit- 
tee to exercise its mandate fully. 

The Committee was created by 
Parliament to fulfil a specific need. It 
has been established and ready to 
proceed. Delay in proclamation may 
encourage recourse by members of 
the RCMP to other avenues of redress. 
At the time of writing, it is expected 
that proclamation will take place in 
the near future, enabling the Commit- 
tee to become fully operative. 


Meanwhile, implementation of 
the Act requires both the RCMP and 
the Committee to have established 
the necessary infrastructure. 

1) The Committee had to prepare 
its Rules of Practice and 
Procedure. After thorough 
consultation these Rules were 
completed in September, 
1987, and have since been 
awaiting final approval and 
publication. 

2) The amended RCMP Act 
(1986) requires the making of 
new RCMP Regulations and of 
a Code of Conduct. It was to 
be expected that the newly- 
appointed Commissioner, 
N.D. Inkster, would be 


involved in that process. The 
Commissioner proceeded 
soon after his appointment to 
complete the regulatory pack- 
age for submission to the Gov- 
ernor in Council. The process 
of approval can be time-con- 
suming, especially when regu- 
lations are complex and cover 
a broad range of issues. The 
process is, however, more than 
fully justified to ensure that 
the regulations meet the high 
standards expected. 

A review body imposed on the 
RCMP for the first time in its long 
history must not interfere in an undue 
way with the primary purpose of the 
Force, which is law enforcement. Due 
process in dealing with human 
resource problems can never be dis- 
ruptive; adequate preparation for the 
co-ordination of matters between the 
Force and the Committee will give 
the government and the people of 
Canada the assurance they have the 
right to expect. 

An expression of appreciation is 
due the Solicitor General and the 
Deputy Solicitor General for their 
support. Without their assistance the 
Committee's preparatory work would 
not have been able to proceed. 
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3 ESTABLISHING PRIORITIES 


I, its first report the Committee — compiling information on 
identified certain areas of particular human resource management in 
interest it intended to pursue. The the private and public sectors 
following are some of the activities to establish meaningful criteria 
and accomplishments of the Commit- for review; 
tee during the year ending March 31, — researching the implications of 
1988: mediation in the framework of 
— establishing the two separate the amended RCMP Act, 
components of its Secretariat, — preparing for publication a 
namely: Grievances and research/discussion paper on 
Appeals, and Research; suspension, 
— developing and submitting for — retaining the services of legal 
approval the Committee’s Rules counsel; 
of Practice and Procedure and — assuring financial autonomy for 
Security and Confidentiality the Committee to protect its 
Regulations; independence; 
— formulating policy guidelines — organizing, for members and 
to assist Committee members counsel, a briefing and develop- 
and counsel, ment session relating to the 
— meeting with senior authorities mandate of the Committee; and 
of the RCMP and provincial or — obtaining suitable accommoda- 
territorial Solicitors/Attorneys tion for the Committee, includ- 
General, as well as with RCMP ing adequate systems to ensure 
members, to explain the Com- the security of sensitive assets. 


mittee’s role, function and 
jurisdiction; 

— implementing a communica- 
tion plan including the distri- 
bution of the First Annual 
Report and a monthly Com- 
muniqué as well as the prepara- 
tion of a Committee brochure 
and video; 
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4 COMMITTEE S ACTIVITIES 


CONSULTATIONS 


The RCMP provides contract policing 
services in all provinces and two 
territories with the exception of 
Ontario and Quebec, where its role is 
limited to federal policing. The Com- 
manding Officers of RCMP Divisions 
in each province or territory where a 
policing contract exists liaise with 
the provincial Solicitor General or 
Attorney General on such matters as 
resource planning, general enforce- 
ment policy and the achievement of 
planned results. In other provinces, 
federal policing often requires joint 
forces co-operation; the interests of 
those provinces cannot be minimized. 

Accordingly, the Chairman met 
with the Deputy Attorney General’ or 
Deputy Solicitor General? of each 
province and shortly after year’s end 
with the Deputy Ministers of Justice 
in the territories. These meetings 
enabled the Committee to put into 
perspective provincial and territorial 
interests as they relate to RCMP polic- 
ing in areas under the jurisdiction of 
the Committee. The meetings also 
gave the Committee an opportunity to 
explain its role and how it intends to 
proceed. 

Discussions were held on the 
ability of a province or territory to 
appear as an interested party at a 
Committee hearing should the prov- 
ince or territory have a substantial 
and direct interest in the outcome of 
a grievance or appeal referred to the 
Committee. 


The Committee expresses its 
appreciation to these provincial and 
territorial officials for their co-opera- 
tion. The Committee will continue an 
exchange of views with all provinces 
and territories on the mandate of the 
Committee in relation to policing 
services provided by the RCMP. 

The Committee also met with 
provincial ombudsmen? and with the 
chairmen of provincial police com- 
missions’. While these bodies do not 
generally deal directly with the 
RCMP, their experience in reviewing 
administrative actions was helpful in 
preparing the Committee’s own 
review process. The Committee was 
particularly interested in the way in 
which these bodies engage in media- 
tion. 

Canada has experienced and 
knowledgeable chiefs of police who 
head provincial’ and municipal police 
forces’; their experience not only in 
policing but in human resource man- 
agement made it logical that the 
Committee would consult with them 
and with the Canadian Association of 
Chiefs of Police’. They have gener- 
ously given of their time. The Com- 
mittee is also indebted to the 
Canadian Police Association’ for the 
continuing discussions which have 
been pursued during the year in 
review. 


. see Annex IX 
see Annex X 
see Annex VI 
see Annex VII 
see Annex XI 
see Annex V 
see Annex I 

. see Annex II 


DIA AWN 


The Committee was also fortu- 
nate to receive guidance on human 
resource management from Madame 
Huguette Labelle, Chairman of the 
Public Service Commission of 
Canada’. Continuing dialogue and 
support through her staff will assist 
the Committee in improving the qual- 
ity of its services. 

The Committee met with the 
heads of large Canadian companies to 
seek an overall view of their human 
resources management policies. 
RCMP management policy, like that of 
any other organization, can benefit 
from comparisons to ensure that it 
remains valid and contemporary. 

The Committee’s first objective 
in holding these meetings was to 
identify and analyze human resource 
management policy that has evolved 
rapidly in the corporate system and is 
designed to deal with the same prob- 
lems the RCMP must face. A compara- 
tive analysis of the management mod- 
els was sought, for the purpose of 
identifying common techniques of 
human resource management. 

Nine corporations in the public 
and private sectors'® were selected on 
the basis of the following criteria: the 
industrial sector, the company’s size, 
diversification, organization struc- 
ture, scope and geographical distribu- 
tion and record of human resource 
management, the presence or absence 
of unions, and the level and quality of 
labour employed. 

Interviews were conducted in 
each case with senior managers. Most 
of those interviewed were vice-presi- 
dents or their assistants specializing 
in human resource services. In gen- 
eral, the Committee learned that the 


corporate world is increasingly 
attuned to the needs and expectations 
of its employees. The use of modern 
management techniques appears to 
have had a beneficial effect on the 
organizational efficiency of the com- 
panies examined. 


The Committee expresses its 
gratitude to the individuals con- 
cerned for their co-operation. All of 
those interviewed expressed 
appreciation at having been invited to 
assist the Committee. They expressed 
their admiration of the way the public 
service is administered and indicated 
a willingness to assist by continuing 
the dialogue initiated by the Commit- 
tee. 


LIAISON WITH THE RCMP 


Throughout the year, the Chairman 
met and exchanged views with the 
Commissioner of the RCMP, the 
Deputy Commissioner, Administra- 
tion and their senior officials'". 

The Committee sought their 
advice on its proposed Rules of Prac- 
tice and Procedure and Security and 
Confidentiality Regulations. The man- 
ner in which the Commissioner will 
refer to the Committee grievances 
and appeals made prior to the procla- 
mation date of the RCMP Act (1986) 
was discussed. It was agreed that 
upon proclamation all cases then 
being considered would, to the extent 
possible, be referred to the Commit- 
fee: 


9. see Annex XII 


10. see Annex III 
11. see Annex XIII 


To explain the role and function 
of the Committee, the Chairman met 
the Commanding Officers and the 
Divisional Staff Relations Representa- 
tives'* of the Force’s fifteen Divisions. 
Particular emphasis was placed upon 
the fact that the Committee will deal 
with issues through processes pro- 
vided for in the Act. Members must 
exhaust all internal avenues before 
submitting their cases to the Commit- 
tee; at that point all material relevant 
to a grievance or appeal is to be for- 
warded to the Committee. As a result 
of these meetings the Committee was 
able to identify issues which may be 
referred to it; this further assisted its 
research plan. 

In the RCMP’s “‘C”’ (Quebec) and 
“E” (British Columbia) Divisions, the 
Committee met directly with mem- 
bers of the Force. The manner in 
which the Committee will operate, 
and what members may expect, were 
discussed. In both Divisions the Com- 
mittee was well received. 

It is evident to all parties that 
review by the Committee of cases 
referred to it may be based upon 
documentation which is more 
detailed and precise than that avail- 
able to the initial decision-maker; 
based on different documentation, 
the review may well lead to a differ- 
ent conclusion. Parties and other 
interested individuals will want to 
ascertain the basis for findings and 
recommendations of the Committee. 
Publication of its findings and recom- 
mendations (while safeguarding the 
privacy of individuals ) will serve that 
purpose. 


The Committee has been granted 
the privilege of receiving most publi- 
cations dealing with and issued by the 
RCMP. This will be of considerable 
assistance to the Committee in keep- 
ing abreast of contemporary issues. 


POLICE TRAINING 
ESTABLISHMENTS 


The selection, training and develop- 
ment of police officers is an issue of 
interest to the Committee; better 
trained recruits make better police 
officers. 

During the year the Chairman 
visited the police training establish- 
ment of the RCMP at “Depot” Divi- 
sion '* in Regina. In reviewing the 
training curriculum, it was noted that 
less than one per cent of the training 
time was spent familiarizing recruits 
with rules of conduct, internal disci- 
plinary procedure, or the grievance 
system. 

The better the understanding 
members have of the rules of conduct 
and of their enforcement, the better 
will be their compliance with them. 
In this connection, the Chairman 
expressed hope that the new RCMP 
Act would, in future, figure more 
prominently in the training cur- 
riculum. 

On another note, the Committee 
was pleased to learn that senior offi- 
cials of ‘““Depot’’ Division were fully 
bilingual. The Committee also noted 
that many recruits have university 
degrees and that they come from 
different ethnic and racial back- 
grounds. 


12. see Annex XIII 
13. see Annex VIII 


To examine and better under- 
stand how training of police officers 
is handled in other jurisdictions, the 
Committee visited the Ontario Police 
College in Aylmer, Ontario, the C.O. 
Bick College of the Metropolitan 
Toronto Police and the Atlantic 
Police Academy, Holland College, in 
Charlottetown'’. Plans have been 
made to visit the Institut de Police du 
Quebec, in Nicolet, and the Police 
Academy of the Justice Institute of 
British Columbia in Vancouver. 


BRIEFING AND DEVELOPMENT 
SESSION 


Before commencing its review of 
certain types of grievances, discipli- 
nary or discharge and demotion 
appeals arising from the RCMP, it was 
considered advisable to hold a brief- 


ing and development session for Com- 


mittee members and legal counsel to 
become familiar with provisions of 
the RCMP Act (1986) and the quasi- 
judicial functions of the Committee. 
The session was also designed to 
ensure that each of the participants 
would gain a general knowledge of 
the problems and issues to be referred 
to the Committee following the proc- 
lamation of the new RCMP Act. 
Among the people who attended 
the session were representatives of 
the RCMP Public Complaints Com- 
mission, the Immigration Appeal 
Board and the Office of the Correc- 
tional Investigator. Their participa- 
tion in the discussions that followed 
each presentation allowed the Com- 
mittee to look at the issues raised by 


the guest speakers in a different light 
and to gain from their valuable 
experience. 

The Honourable Mr. Justice Ross 
Wimmer of the Court of Queen’s 
Bench of Saskatchewan opened the 
proceedings by describing the labour 
relations climate in the RCMP from 
1974 to 1976, while he was a Com- 
missioner of the Commission of 
Inquiry Relating to Public Com- 
plaints, Internal Discipline and Griev- 
ance Procedure within the RCMP. 

In a talk outlining the highlights 
of this period, he retraced the steps 
that led the Commission to recom- 
mend the establishment of an author- 
ity to be known as the Federal Police 
Ombudsman. 

Mr. Justice Wimmer was followed 
by another former commissioner, Mr. 
Robin Bourne, now Assistant Deputy 
Minister of the Ministry of Justice of 
British Columbia responsible for 
police matters. Mr. Bourne discussed 
the changes proposed by the Commis- 
sion of Inquiry in 1976 and described 
policy changes initiated by the RCMP 
in consequence of the Commission’s 
recommendations. 

The Commissioner of the RCMP 
and his Deputy Commissioner, 
Administration, spoke about the 
RCMP’s efforts to continue to be a 
modern organization able to fulfil its 
mandate while meeting the needs of 
its members in the performance of 
their duties. The Commissioner 
indicated that upon proclamation of 
the remaining provisions of the RCMP 
Act (1986), those grievances or 
appeals already filed and not yet 


14. see Annex VIII 


resolved would, to the extent possi- 
ble, be referred to the Committee for 
consideration. 

Two members of the national 
executive of RCMP Divisional Staff 
Relations Representatives, Sergeants 
Ron Thurston of Vancouver and Reg 
Trowell of Winnipeg, presented the 
members’ viewpoint on changes that 
will result from the new RCMP Act. 
Their presentation was followed by a 
discussion that allowed the Commit- 
tee to familiarize itself with the role 
of divisional representatives in the 
administration of the RCMP. 

The Chief General Counsel, 
Administrative Law Section, Depart- 
ment of Justice of Canada, Mr. Henry 
Molot, Q.C., discussed judicial review 
by the Federal Court of Canada as it 
relates to the decisions made by fed- 
eral administrative or quasi-judicial 
tribunals. Mr. Molot dealt with many 
issues that specifically relate to the 
Committee in the field of administra- 
tive law. 

Three professors from the Univer- 
sity of Ottawa discussed issues 
related to their particular area of 
expertise. Marc Cousineau provided a 
concise overview of the basic princi- 
ples of administrative law, and in 
particular the duty of administrative 
tribunals to act fairly. His talk was 
illustrated by legal precedents and 
shed light not only on the pitfalls 
most often encountered in this area 
but also on some less familiar ones. 
Edward Ratushny discussed the 
effects that the Canadian Charter of 
Rights and Freedoms has had and 
might have on administrative tri- 
bunals. Pierre-Yves Boucher dealt 
with issues related to recent develop- 
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ments in labour law as they relate to 
grievance procedures and disciplinary 
or discharge appeals. The latest juris- 
prudence on the employer’s duty to 
accommodate and the way in which 
an employee’s conduct outside the 
workplace may affect his or her 
employment was reviewed. 

The ways in which different pub- 
lic or private organizations handle 
personnel management issues similar 
to those facing the Committee were 
also examined. 

Mr. Jacques Beaudoin, Director 
General of the Quebec Police Force, 
discussed the challenges a chief of 
police must meet to manage a modern 
and effective police force. Mr. Wil- 
liam Moher, Vice-President of Human 
Resources, Imperial Oil Limited, 
discussed the importance of manag- 
ing a company’s future intuitively. 
General Paul Manson, C.M.M., C.D., 
Chief of the Defence Staff of the 
Canadian Armed Forces, outlined the 
grievance procedure in the military 
and stressed that an individual could 
ultimately have a grievance con- 
sidered by the Governor in Council. 
Madame Huguette Labelle, Chairman 
of the Public Service Commission, 
shared her thoughts on what an equi- 
table promotion system in any organi- 
zation should involve. 

Mr. Jean-Pierre Kingsley, Assist- 
ant Deputy Registrar General, dis- 
cussed the government’s conflict of 
interest guidelines and their resulting 
obligations. The Honourable Mr. Jus- 
tice John J. Urie of the Federal Court 
of Canada, Appeal Division, discussed 
legal ethics, the drafting of decisions 
and collegiality among members of a 
tribunal. 


The Honourable Robert Kaplan, 
P.C., M.P., a former Solicitor General 
of Canada, spoke on what legislators 
would expect from the Committee 
and its members. He urged the Com- 
mittee to stimulate ongoing discus- 
sion of issues related to its mandate. 

The Honourable James Kelleher, 
P.C., M.P., Solicitor General of 
Canada, and Deputy Solicitor General 
John C. Tait Q.C., welcomed partici- 
pants and discussed what they hoped 
to see the Committee accomplish. 

The Committee expresses grati- 
tude to all who contributed to the 
success of this session. 

Comments received from partici- 
pants and guests invited to the brief- 
ing, as well as police authorities con- 
sulted over the past year, stressed the 
necessity and usefulness of holding 
such sessions. 

It is felt that further sessions 
dealing with issues that fall within the 
Committee’s mandate should be held 
on a yearly basis. These sessions 
would provide a national forum for 
policing authorities to discuss con- 
temporary issues as they relate gener- 
ally to overview bodies, grievance 
policy and procedures, disciplinary 
offences and procedures, and dis- 
charge and demotion. 


CONFERENCES AND SPEECHES 


In August, 1987, the Chairman and 
the Executive Director attended the 
82nd Annual Conference of the 
Canadian Association of Chiefs of 
Police in Quebec City. The Chairman 
addressed the delegates at this confer- 
ence on the Committee’s role in 
reviewing personnel management 


matters. During the week of August 
30, the Chairman and Executive 
Director took part in the 39th Annual 
Conference of the Canadian Police 
Association in Vancouver. The Chair- 
man presented a paper on ‘Discipline 
and the Police” and took part in an 
associated panel discussion. In Octo- 
ber, they participated in a conference 
in Chicago of the International Asso- 
ciation for Civilian Oversight of Law 
Enforcement. In November, in 
Ottawa, the Chairman addressed the 
annual conference of the Ontario 
Police Chaplains Association. In the 
same month he took part in a confer- 
ence in Montreal organized by the 
American Society of Criminology and 
participated in a panel discussion. 
Also in November, he addressed the 
members of the RCMP “‘O”’ Division 
in Toronto and presented Long Ser- 
vice Medals at the ceremony. In 
March, 1988, he accepted an invita- 
tion to address the Metropolitan 
Toronto Police at the Distinguished 
Service Medal award ceremony at 
C.O. Bick College. 


PUBLICATIONS 


In 1987, the Committee published a 
brochure'” in both official languages 
explaining its mandate under the 
RCMP Act (1986). This brochure will 
be distributed to all RCMP members. 
The RCMP lent its support to the 
production of a video in which the 
Chairman emphasizes, in both official 
languages, the role of the Committee 
under the new Act. The intent of 
these two projects was to develop a 


15. see Annex XIV 


better understanding among members 
of the RCMP of the Committee and its 
role. In June, 1987, the Committee’s 
1986-87 Annual Report was tabled in 
both Houses of Parliament. The 
Report and its Annex were subse- 
quently distributed to all RCMP Divi- 
sions and, on request, to other police 
forces in Canada and abroad. It was 
also mailed on request to police col- 
leges, Associations of Chiefs of Police 
and the Canadian Police Association. 

Managers of federal, provincial, 
municipal and public institutions, 
libraries as well as national and for- 
eign universities, community col- 
leges, and academic and business 
professionals, also received copies of 
the Report on request. 

Recognizing the value of effective 
communication, the Committee com- 
menced distributing a monthly Com- 
muniqué summarizing its current 
activities. The Committee wishes to 
maintain an open dialogue with mem- 
bers of the RCMP, thereby ensuring its 
role, mandate and independence 
continue to be understood. 


CONFLICT OF INTEREST 
GUIDELINES 


One of the foremost concerns of the 
Committee is the preservation of its 
integrity and independence; without 
them the Committee would lack the 
credibility it requires to function 
effectively. The Committee therefore 
has exercised great care to ensure 
that there will not be, nor appear to 
be, conflicts of interest. To that end 
Section 9 of the Committee’s Rules of 
Practice and Procedure specifically 
provides for immediate notification 


by a member, to the Chairman, of 
associations which might give rise to 
a conflict; the Chairman may request 
the member to withdraw from a hear- 
ing. A member may also request the 
Chairman to remove him or her from 
a given matter before the Committee. 

The subject of conflicts of inter- 
est was given prominence during the 
briefing and development session for 
members held in Ottawa March 21 to 
24, 1988. The first session, presented 
by the Assistant Deputy Registrar 
General, dealt with this topic. All 
Committee members have also 
received a copy of the Conflict of 
Interest and Post-Employment Code 
for Public Office Holders. 

Committee staff, as public ser- 
vants, are bound by conflict of inter- 
est guidelines issued by the Treasury 
Board. 


COMMITTEE PERSONNEL 


Over the past year all positions of 
employment'° with the Committee 
were filled. The selection process was 
slow and deliberate, to take account 
of the range of duties required. 

Professionalism, teamwork, 
integrity and flexibility are the princi- 
ples underlying the Committee's 
mandate. The Committee relies on 
the judgment and ability of its 
employees. Throughout the year, it 
has been able to count on the staff’s 
ingenuity and devotion. 
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FINANCIAL REPORT 


The Committee’s resources for fiscal 
year 1987/88 comprised nine person- 
years and forecast operating expenses 
of $475,000.00. 

It was difficult to project the 
financial needs of an organization 
with no previous case history. How- 
ever, a portion of the operating 
expenses was based on an estimate of 
the number of cases the Committee 
could expect to receive upon procla- 
mation of the remaining provisions of 
the RCMP Act (1986). 

To complement the Committee’s 
statutory case review role and to help 
maintain its independence, impartial- 
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ity and integrity, a research section 
was established. It is intended that 
through continued research into 
human resource management issues 
germane to the Committee’s mandate, 
the Chairman, Vice-Chairman and 
members of the Committee will be in 
a better position to review the cases 
referred to the Committee. In view of 
the significant impact of the research 
function on the Committee’s operat- 
ing budget, it will be necessary to re- 
examine the budget once the RCMP 
Act (1986) is proclaimed to ensure 
that it can support both the research 
function and the case review and 
hearing process. 


D POLICE ACCOUNTABILITY 
AND DUE PROCESS 
EVOLUTION 


| ee in the accountability for 
police conduct is not new; after 
several conferences, meetings and 
interviews in the last year, it seems 
the issue in Canada and elsewhere has 
not yet been addressed to the satisfac- 
tion of all parties. 

The mandate of the Committee 
does not position it for or against 
citizens’ groups seeking redress for 
police action deemed to have been 
less than satisfactory. The debate, 
however, as to who is responsible for 
the discipline of the police is one that 
must be joined since this Committee 
faces the issue at the disciplinary 
level. 

In at least two provinces this year 
the debate has been active and on 
occasion stirring. The model set out 
in the RCMP Act (1986) deserves to 
be reviewed briefly to better under- 
stand its underpinning and its possi- 
ble evolution. 

On one hand, in the United 
States, civilian review bodies operat- 
ing totally outside police structures 
are advocated as the best way to 
ensure an equitable and valid measure 
of deterrence against unacceptable 
police conduct. The model found in 
the RCMP Act (1986), on the other 
hand, leaves to police administrators 
the right to deal with conduct and 
discipline, subject to comments, 
review and parliamentary input. The 
question is not which model is right 


or wrong but rather which model is 
more likely to balance the interests of 
the public, the RCMP and its members 
to ensure that justice is done. 

The model found in the RCMP 
Act (1986) is designed to ensure 
fairness and achieve a balance of all 
competing interests through mutual 
accountability to Parliament. Other 
models seek to achieve the same 
result by different routes. 

There have been suggestions in 
some quarters that no outside body is 
likely to enhance due process, and 
that review bodies are simply an 
interim imposition on police forces 
while other alternatives are sought. 


Rules that govern the conduct 
and discipline of the police, and in 
some cases their private lives as well, 
are strict, even restrictive, and the 
standards required can be compared 
to those of other professions such as 
law, medicine, or accounting. It is 
argued that police are singled out and 
subjected to review by non-police 
bodies while other professions have 
their own disciplinary bodies to refer 
to when their conduct is criticized. 

In essence there is only one reply, 
though it is seen as inadequate by 
some. A unique feature of the police 
is that they do not simply respond to 
the public’s initiative to get involved 
with the police; the police possess an 
array of powers to interfere with the 
freedom of citizens. At the same time, 


the police cannot effectively operate 
without the confidence and co-opera- 
tion of the public. 


That confidence can be strength- 
ened through review mechanisms 
which, though imperfect at times, 
appear to be the only ones at hand. 
True, review bodies do not always 
appreciate all the intricate details of 
policing and its special demands; on 
occasion these bodies may fall short 
of their stated goal. The success of a 
system is not only assessed by the 
occasional failure, but by the success 
it is likely to achieve as it matures, 
gaining credibility and respect with 
both the public and the police as a 
result of wise and careful interven- 
tions. 

To those who look upon outside 
review bodies as an intrusion, it may 
be said that legislators in their wis- 
dom have decided on the process of 
intervention only after thorough 
debate and discussion. Public and 
political accountability is a method of 
evaluation whose time has come; 
those who sit on review bodies merely 
execute the will of those in a democ- 
racy who view policing as sufficiently 
important to seek a second, neutral 
opinion. 

These few lines may not satisfy 
the skeptics. However, most countries 
under democratic rule have set up 
institutional review of the police, and 
despite possible flaws, this process 
will develop in the future, with or 
without police support. 


More acrimonious is the debate 
as to who should discipline the 
police. If review of police action can 
arouse unanimity, the question of 
discipline is one that rarely does. 
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There are those who view police dis- 
cipline as the sole prerogative of a 
chief constable; others view it as self- 
serving and unfair unless there is 
public input. How does one legiti- 
mize one or the other, since both 
sides marshal considerable arguments 
in favour of their preferred model? 

In the United States, the United 
Kingdom and elsewhere, several dis- 
ciplinary models have been examined 
and tried out. A civilian review pro- 
cess with the power to impose disci- 
pline cannot be said to be unappeal- 
ing: the process is open, enables the 
public to participate, and in some 
cases offers assurance that justice has 
been achieved through objectivity. 

Regrettably, dissenters have 
focused only on the system’s short- 
comings. It has been criticized as 
vindictive, unfair to the police and 
most important, objectionable 
because it removes from police 
authority the first right to remedy and 
correct wrongdoing. It is also argued 
that civilians are poorly qualified to 
investigate trained police investiga- 
tors. If one had to weigh all these 
arguments and decide on the merits 
of both sides, one would risk entering 
into an endless debate. 


Another model has opted for 
independent review but with the 
assistance of the police at its initial 
stage; this model seems to have 
gained some success and a larger 
degree of respectability. The fact that 
its initial response is in the hands of 
the police, however, has drawn criti- 
cism. It is pointed out nonetheless 
that effectiveness is success, and 
more outside review bodies which 
rely on police assistance appear to 


have survived than those which have 
not. The investigations are thorough, 
and while the police can be accused 
of being “‘too protective of their 
own’, such charges have seldom been 
fully documented, although in some 
cases the allegations have been found 
to be established. If the investigation 
and adjudication process in the above 
model seems to have reached a 
threshold of “‘detente’’, the issue of 
discipline after adjudication has not. 
Many believe the discipline imposed 
on the police should be determined 
by an outside body when the behavi- 
our under review has been 
adjudicated elsewhere, for example 
by a police complaint board. 

The argument is not unattractive: 
the facts are known and the impor- 
tance of correct police behaviour has 
been well canvassed. One may 
nonetheless ask whether the adjudica- 
tion process is intended to deal with 
wrongdoing in a positive way and 
rehabilitate, or merely punish without 
input from the chief constable. The 
legitimacy of the process and the 
fairness expected from it require cool 
heads and objective minds. 

All chief constables wish to be 
seen to run a good police force. To 
remove from the police the final say 
on discipline without even so much 
as a comment may make the police 
less, not more, accountable. A chief 
constable is only human and may 
make mistakes in analyzing facts; that 
is why the external review process is 
set up. The review may also result in 
closer scrutiny and improvements in 
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the quality of decision-making. The 
process of review of discipline should 
benefit from the insight of the chief 
constable or risk more difficult dia- 
logue in the future. 


In the end, if rehabilitation and 
correction of conduct rather than 
punitive action is the goal, the best 
person to make this decision is one 
who is politically accountable. There 
is, however, a caveat: if a police force 
is unable or unwilling to accept out- 
side advice, fails to show sensitivity 
to outside views and disregards the 
principles of equity, executory deci- 
sion-making can always be resorted 
to. 

The ombudsman model proposed 
under the RCMP Act (1986) permits 
an ex post facto review, a monitoring 
accountability and more important, 
responsibility through publicity and 
report to the government. Some have 
described it as mere window-dressing 
and ineffective despite the experience 
of the Scandinavian countries. If the 
review system proves ineffective, it is 
never too late to bring about correc- 
tive measures through the legislative 
process. The public must have faith in 
the gradual evolution of even the 
most time-honoured traditions. Such 
faith is based on dialogue, discussion, 
respect, mediation and avoidance of 
confrontation. 

“But who would guard the 
guards themselves?””" is a question 
that has been asked for centuries. The 
RCMP Act (1986) provides one 
answer. 


* Juvenal (Satire VI line 347) 


‘eh 
ART 


ARE} À 
tn : : | D 
DCR CCE. 


write MAG bo ae | 
GA eh ue Ph fe an ti CRE 
ae Mince bly TE Nay te abe 
soe him aR pe as FAR 
SENS ba fae aa NEA. 
(Haut HE an Nan ai 


Le ‘ae i 


y e OT Wu 
i ra 


10 i“ 


CS pak 2 M errant! ” 
pute ¢ 


de 


RATE mea 
DT TIME LE UE 2 
L ‘ 


‘Pa: Ag LA ré Le ont swt! 


oer SR eee 


ut Meals ig ie 
st AIT ue PAL LR 


a> oy leg cet ee 


Vo oaths 


UE D Le 


gy oes Lx aie ge: MOT 
a eh ees aig or? sv Ripa 
senders tira 
slip her ae A 
i PET LL 
“heh APE NL 
“Reha iris 2. ‘03 élite) 
Al rey RL à ious 
ER 
wp Ki RE CO Giaasaee 
| ive ati AE ee 
biden ferry 
et D Oy OF (ee 


wth x 
oO ly 


ons, 
= 


pects ie 


Pe ature) 
if Prine 
Kah) “Qin a are 
epee 9o ty eh LT 
“ah: pul: eae a 
Vide is LésV'ONRNR ASE 
, + ERP 
L ad péri LE 
A) UE 28 
DT NAT LE, 
; Jes then ‘ 
fa dr do Qi 
HG #1 


* Tae 


D F 
L Jes Va 


pels 74 ou at 


les vi ute 


A ae Gy 6, 


D'ART Ra UE 


un, 


¢ ike Var’ - 


a) ih 7 LES hat re. PEN wa ig 


orn > RE 


UN 


6 


MEDIATION AS A MEANS 


OF DISPUTE RESOLUTION 


| the previous chapter we have 
explored various attempts at resolv- 
ing disputes in an adversarial context. 

Conflicts between individuals 
and groups are a familiar aspect of 
human relationships. They are part of 
the process of interdependence that 
brings people together. A mechanism 
to resolve disputes is therefore 
required. Conflicts which are dealt 
with intelligently may lead to valu- 
able results. 

In the report of the Commission 
of Inquiry Relating to Public Com- 
plaints, Internal Discipline and Griev- 
ance Procedure within the RCMP 
there was clear preference for a sys- 
tem of conflict resolution based upon 
negotiation. Indeed, the recommen- 
dation that the Office of the Federal 
Police Ombudsman be created was in 
great part based upon the fact that, 


when ombudsmen are involved, 
Administrative hearings are rarely 
necessary and when they do 


occur, are likely to be informal and 
not adversarial in nature. (p. 99) 


Adversarial hearings can solve 
conflicts; however they do so ata 
cost. Hearings are expensive, time- 
consuming and may harm labour- 
management relationships. Moreover 
they may lead to the entrenchment of 
positions from which officials may 
have difficulty in retreating. 

Mediation is generally faster, less 
expensive and more constructive, in 
part because parties retain flexibility. 
The give-and-take required of negotia- 
tions can lead to settlements which 
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better address the particular situation 
without creating undesirable prece- 
dents of wide application. 

Mediation leads to tailored solu- 
tions. It is less time-consuming to 
mediate than to prepare a case for 
adjudication. This may reduce a back- 
log of cases before the Committee and 
thus ease the pressure on the 
adjudicative system, bringing an ear- 
lier conclusion to each case. It could 
also help the parties to evaluate 
which cases can be disposed of at an 
early stage and which must go 
through the adjudicative process. 

Mediation also has an impact on 
the relationship between the parties. 
By discussing potential solutions to a 
conflict the parties can come to 
understand why and how the conflict 
arose; this can lead to a fundamental 
improvement in their relationship. 
Finally, relevant information is infor- 
mally examined, whether or not it 
would have been submitted or admis- 
sible at a formal hearing. The 
strengths and weaknesses of the par- 
ties’ arguments can be candidly dis- 


cussed. 
In the end, mediation is benefi- 


cial even if it does not resolve all the 
issues, because it forces the parties to 
prepare their arguments and limits 
the scope of hearings to those issues 
which are truly contentious. Media- 
tion is therefore a most useful compo- 
nent of the dispute resolution pro- 


cess. 
However, it can only succeed if 


both parties agree that it might be 


useful in settling the issue before 
them. Both parties may gain from 
mediation if they are ready to make 
concessions. Implied in this is the 
requirement that both parties deal in 
good faith and have authority to 
negotiate a settlement acceptable to 
the individual or the organization 
they represent. 

That is why mediation is seen by 
the Committee as having a positive 
impact, and why the power to insti- 
tute a formal hearing will only be 
used in exceptional circumstances. 
Wherever possible, the Committee 
will seek to avoid the adversarial 
atmosphere created by a hearing, and 
will rather attempt to mediate dis- 
putes and be a conciliatory force. 

Mediation of grievances and 
appeals does not preclude adjudica- 
tion. Mediation could, however, be a 
step in the process. It could be con- 
ducted by a third party. In certain 
systems in-house staff, outside coun- 
sel or professional mediators are 
called upon for such purposes. 

The mediation process must be 
structured in such a way that the 
integrity and impartiality of the Com- 
mittee will not be compromised. 
Mediation nevertheless holds such 
potential that the Committee will 


encourage its use as much as possible. 


Because the Commissioner 
retains ultimate authority to decide 
the matter, and because the Commit- 
tee proceeds by way of recommenda- 
tions to the Commissioner, the 
mediation process employed would 
have to be slightly different from the 
one used in labour-management dis- 
putes involving collective agree- 
ments. 


Because of the complexity and 
unpredictability of cases referred to 
the Committee, it will be necessary to 
identify the opportunities where the 
use of a mediator might be helpful, 
and to recommend the appointment 
of a mediator. If the parties are amen- 
able to mediation, the Committee 
Secretariat will have the responsibility 
to initiate the process. 

If mediation is successful and the 
parties come to a mutually agreeable 
solution, the Chairman would 
endorse the minutes of settlement 
and return them to the Commis- 
sioner. 

If mediation fails to resolve the 
issue, the Committee Chairman 
would deal with the matter as if 
mediation had never taken place. 
Since the Chairman will have been 
shielded from the mediation process, 
the Chairman’s recommendation will 
not be influenced by representations 
made at that stage. However, the 
parties may want to agree on certain 
issues to shorten the proceedings, and 
the Committee would accordingly 
accept these issues as having been 
resolved. 

The contribution that mediation 
can make in resolving grievances and 
appeals expeditiously, inexpensively 
and equitably cannot be ignored. 
While it is not intended to be a substi- 
tute for adjudication by the Commit- 
tee, it does have more potential to 
bring about a mutually acceptable 
solution. 

The concept of mediation has 
been discussed with senior officials of 
the RCMP, who have expressed a 
degree of interest. The Committee 
will continue to explore the issue. 
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ANNEX I 


CANADIAN ASSOCIATION OF CHIEFS OF POLICE ‘ 


Chief Constable 
R. Stewart 
President 


D.N. Cassidy 
Executive Director 
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ANNEX Il 


CANADIAN POLICE ASSOCIATION 


James M. Kingston 
President 


André Nadon 
Vice-President 
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ANNEX 


CORPORATIONS 
BELL CANADA 


Montréal, Québec 


H.J. Fleming 
Director — Human Resources 
Corporate Personnel 


Robert Bourdon 
Director, Industrial Relations (Research) 


Louis E. Lapierre 
Director of Personnel 


Rita Bélanger 
Section Manager, Employment Equity (Programs ) 


CANADIAN BROADCASTING CORPORATION (CBC) 


Ottawa, Ontario 


Pierre Racicot 
Acting Vice-President, Human Resources 


CANADIAN GENERAL ELECTRIC CO. LTD (CGE) 


Toronto, Ontario 


Harold Giles 
Vice-President Corporate, Human Resources 


FOUR SEASONS 


Toronto, Ontario 


John Young 
Senior Vice-President, Human Resources 
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IMPERIAL OIL LTD 


Toronto, Ontario 
William P. Moher 
Vice-President, Human Resources 


T. Robert Clapp 
Manager, Employee Relations 


INTERNATIONAL BUSINESS MACHINES (IBM) 


Markham, Ontario 


Tom McNulty 
Vice-President, Personnel 


PROCTOR & GAMBLE INC. 


Toronto, Ontario 
E.G. Payne 
Group Personnel Manager 


Tammy M. Sturge 
Personnel 


SEARS 


Toronto, Ontario 


G.K. Griffin 

National Manager 

Employee Relations, Personnel Policies 
and Benefits 


Ross Ringney 
National Manager, 
Selection Placement and Training 


THE ROYAL BANK OF CANADA 


Montréal, Québec 


C.J. Coveyduck 
Vice-President, Corporate Personnel Services 


A.K. Munholland 
Manager, Employee Relations 
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ANNEX IV 


LAW ENFORCEMENT REVIEW AGENCY 
MANITOBA 


Winnipeg 
Hans Schneider 
Commissioner 
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MUNICIPAL POLICE FORCES 
NEWFOUNDLAND 


THE ROYAL NEWFOUNDLAND CONSTABULARY 
St. John’s 


Chief of Police 
D. Randell 


ONTARIO 
METROPOLITAN TORONTO POLICE 


Chief of Police 
John Marks 


Deputy Chief of Police 
Support Operations 
Peter Scott 


Superintendent 
Bernard E. Nadeau 


Staff Inspector 
Robert Crampton 


Staff Inspector 
Duncan Wilson 


Staff Sergeant 
Andrew Leach 


Staff Sergeant 
Jim Saunders 


Sergeant 
Tom McNamara 


QUEBEC 
MONTREAL URBAN COMMUNITY POLICE 


Roland Bourget 
Director 
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ANNEX V 


ANNEX VI 


OMBUDSMEN 
INTERNATIONAL OMBUDSMAN INSTITUTE 


Dr. Randall Ivany, C.M. 
Executive Director and Secretary 


ALBERTA 


Edmonton 


Aleck Trawick 
Ombudsman 


BRITISH COLUMBIA 


Victoria 


Stephen Owen 
Ombudsman 


MANITOBA 


Winnipeg 
Gordon S. Earle 


Ombudsman 


Barry E. Tuckett 
Assistant Ombudsman 


NEWFOUNDLAND 


St. John’s 


Ambrose Peddle 
Ombudsman 


Cyril J. King 
Investigator 
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NOVA SCOTIA 


Halifax 


Dr. W. Andrew MacKay 
Ombudsman 


G.F. DeYoung 
Investigator 


ONTARIO 


Toronto 


Dr. Daniel G. Hill 
Ombudsman 


QUEBEC 


Québec 


Daniel Jacoby 
Le protecteur du Citoyen 


SASKATCHEWAN 


Regina 
Gerald P. McLellan 
Ombudsman 
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POLICE COMMISSIONS 
MANITOBA 


Winnipeg 
Susan Devine 
Chairperson 


NEW BRUNSWICK 


Fredericton 


W.J. Hunter 
Chairman 


NOVA SCOTIA 


Dartmouth 


Murray J. Ritch 
Acting Chairman 


ONTARIO 


Toronto 


John MacBeth, Q.C. 
Acting Chairman 
QUEBEC 
The Honourable Judge Guy Tremblay 
President 
SASKATCHEWAN 


Regina 
Bob Mills 
Executive Director 
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ANNEX VII 


ANNEX 


POLICE TRAINING ESTABLISHMENTS 
ATLANTIC POLICE ACADEMY 


Charlottetown 
Division of Holland College 


Chet Campbell 
Director 


METROPOLITAN TORONTO POLICE COLLEGE 


Toronto 
C.O. BICK College 


Staff Inspector 
Ian Marr 
Director 


ONTARIO POLICE COLLEGE 


Aylmer 


Larry W. Godfree 
Acting Director 


RCMP “DEPOT” DIVISION 


Regina 
Chief Superintendent 
J.S.D. Lagassé 


Inspector 
J.E. H. Beaulac 


DSRR Corporal 
J.M. Keyuk 
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ANNEX 


PROVINCIAL-TERRITORIAL DEPARTMENTS OF JUSTICE AND 
ATTORNEYS GENERAL 


BRITISH COLUMBIA 


Victoria 


Edward N. Hughes, Q.C. 

Deputy Attorney General 

Robin Bourne 

Assistant Deputy Minister, Policing 


MANITOBA 


Winnipeg 
Tanner F.D. Elton 
Deputy Attorney General 


John Guy 
Assistant Deputy Attorney General 


NEW BRUNSWICK 


Fredericton 


William B. Connor 
Assistant Deputy Minister 
Law Enforcement 


NEWFOUNDLAND 


St. John’s 


Ronald Richards 
Deputy Minister of Justice 


Robert Hyslop 
Associate Deputy Attorney General 


NORTHWEST TERRITORIES 


Yellowknife 


Geoffrey Bickert 
Deputy Minister of Justice 
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IX 


NOVA SCOTIA 


Halifax 


Gordon F. Coles, Q.C. 
Deputy Attorney General 


Gordon S. Gales, Q.C. 
Director (Criminal) 


PRINCE EDWARD ISLAND 


Charlottetown 


Arthur Currie . 
Deputy Minister of Justice and Deputy 
Attorney General 


SASKATCHEWAN 


Regina 
Brian Barrington-Foote 
Deputy Attorney General 


YUKON 


Whitehorse 


William Byers 
Deputy Minister of Justice 
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~ ANNEX 


PROVINCIAL DEPARTMENTS OF THE SOLICITOR GENERAL 


ALBERTA 


Edmonton 


R.J. King 
Deputy Solicitor General 


ONTARIO 


Toronto 


John D. Takach, Q.C. 
Deputy Solicitor General 


QUEBEC 


Québec 


Robert Diamant, Deputy Minister and 
Deputy Solicitor General 
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ANNEX XI 


PROVINCIAL POLICE FORCES 
ONTARIO 


Toronto 


Commissioner 
R.A. Ferguson 


Deputy Commissioner 
R.S. Rose 


Chief Superintendent 
T. O’Grady 


QUEBEC 


QUEBEC POLICE FORCE 
Montreal 


Jacques Beaudoin 
Director General 


Jean Tellier 
Assistant Director General 


Paul Curzi 
Comptroller General 
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ANNEX XII 


PUBLIC SERVICE COMMISSION 
OTTAWA 
Dr. Huguette Labelle 


Chairman 


Ercel J. Baker 
Executive Director 


Len W. Slivinski 
Director, Program Development (Staffing ) 
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ANNEX 


ROYAL CANADIAN MOUNTED POLICE 
ALBERTA 


Edmonton 

“K”’ Division 
Assistant Commissioner 
M. Greig 


Superintendent 
M.K. Clegg 


DSRR Sergeant 
Simon Chance 


BRITISH COLUMBIA 


Vancouver 

“E”’ Division 
Deputy Commissioner 
D.K. Wilson 


Assistant Commissioner 
R.R. Schramm 


Chief Superintendent 
G.H. Powell 


DSRR Staff Sergeant 
D.B. Sailer 


Sergeant 
R.C. Fawcett 


Sergeant 
D.D. Ferrel 


Sergeant 
R.W. Thurston 


Corporal 
K.D.H. Alexander 


Corporal 
D.B. Howarth 
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XIII 


MANITOBA 

Winnipeg 

“D” Division 
Assistant Commissioner 
J.B.D. Henry 


Chief Superintendent 
Richard D. Crerar 


Superintendent 
Jack D. Lawson 


DSRR Staff Sergeant 
Bill McCrossin 


Sergeant 
Reg K. Trowell 


NEW BRUNSWICK 


Fredericton 

“J” Division 
Chief Superintendent 
J.D. Farrell 


DSRR Staff Sergeant 
Marcel J.G. Audet 


NEWFOUNDLAND 

St. John’s 

“BB” Division 
Chief Superintendent 
RC. Curcie 

DSRR Staff Sergeant 
E.F. McCue 
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NORTHWEST TERRITORIES 


Yellowknife 

“G’”’ Division 
Chief Superintendent 
R.H.D. Head 


Inspector 
B.G. Warner 


Inspector 
R.M. Swann 


Staff Sergeant 
W.C. Shupe 


Sergeant 
R.C. Colville 


DSRR Staff Sergeant 
J.R.H. Scott 


NOVA SCOTIA 

Halifax 

“H” Division 
Chief Superintendent 
C.J. Reid 
Superintendent 
J.H. MacLaughlan 
Inspector 
L.S. Robbins 
Inspector 
R.O. Turnbull 


DSRR Corporal 
D.J. Fogarty 
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ONTARIO 


Toronto 

““O” Division 
Assistant Commissioner 
R.M. Culligan 


Chief Superintendent 
F. Palmer 


Superintendent 
H.G. Clarke 
DSRR Staff Sergeant 
P.H. James 
Ottawa 
“A” Division 
Chief Superintendent 
J.A.M. Breau 


Superintendent 
J.R.Y. Boulanger 


Superintendent 
P. Pottier 


DSRR Staff Sergeant 
J.W. Brennan 


Ottawa 

“HQ” Division 
Chief Superintendent 
J.E.A. Yelle 


Superintendent 
J.A. Lebel 


DSRR Corporal 
A.J. Goodman 


Marie-Thérése O’Sullivan 


41 


PRINCE EDWARD ISLAND 


Charlottetown 

“L”’ Division 
Chief Superintendent 
C.I.C. MacDonnell 


Staff Sergeant 
M.G. Hyde 


Staff Sergeant 
B.E. Stevenson 


Staff Sergeant 
J.F. Smith 


DSRR Sergeant 
C.P. Stetson 


QUEBEC 


Montréal 

““C”’ Division 
Assistant Commissioner 
J.E.J. Julien 


DSRR Staff Sergeant 
Gaétan Delisle 


SASKATCHEWAN 


Regina 

“F” Division 
Chief Superintendent 
R.A. McGibbon 


Superintendent 
C.R. Latrémouille 


DSRR Staff Sergeant 
Vic Pankratz 


Staff Sergeant 
Neil McLean 
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YUKON 


Whitehorse 
““M’’ Division 


DSRR 


Chief Superintendent 
A.J. Toews 


Inspector 
G. Droyer 


Inspector 
L. Gerritt 


Staff Sergeant 
T. Gervais 


Corporal 
R.D. Pond 
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ANNEX XIV 


Royal Canadian Mounted Police 
External Review Committee 


To All Members of the RCMP 


This brochure is designed to assist the 
members of the Force in their under- 
standing of the mandate and jurisdic- 
tion of the Committee. 


The Committee is independent of the 
RCMP. However, any prescribed issue 
of grievances, discipline, discharge 
and demotion coming before the 
Commissioner, after all in-force reme- 
dies have been exhausted, shall be 
referred to the Committee. * 


I am pleased to assume the responsi- 
bility of Chairman and trust that both 
the Force and its members will draw a 
substantial benefit from the Commit- 
tee’s work. 


Faithfully yours, 


io \ Th 
Se ss 


The Honourable 
René J. Marin 
Chairman 
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THE COMMITTEE 


The RCMP External Review Commit- 
tee consists of a Chairman, who is a 
full time member; a Vice-Chairman 
and not more than three (3) other 
members appointed by order of the 
Governor in Council, either on a full 
or part time basis. 


Each member of the Committee holds 
office for a term not exceeding five 
(5) years and is eligible for re- 
appointment on the expiration of that 
term. No member of the RCMP is 
eligible to be appointed to the Com- 
mittee. 


The Committee is supported by a 
Secretariat headed by an Executive 
Director. The Secretariat fulfills the 
administrative and research needs of 
the Committee. The officers and 
employees of the Committee are 
appointed in accordance with the 
Public Service Employment Act. 


MANDATE 


The Committee is an independent 
entity. While the RCMP formulates 
policy, the Committee interprets such 
policies as they apply to its review of 
decisions. 


The mandate of the Committee 
includes the review of certain types of 
grievances, formal discipline, dis- 
charge and demotion of members of 
the Force. 


The ‘“‘watchman”’ role granted to the 
Committee will guarantee that the 
rights of the members of the RCMP 
are respected and protected. 
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Accountability to Parliament each 
year ensures that the views of the 
Committee are fully aired and that 
contrary views, if any, are expressed 
and discussed. 


Grievances 


The Committee’s mandate in relation 
to grievances and a member’s ability 
to have his or her grievance reviewed 
by the Committee depends upon 
several factors: 


(a) Although a member may 
grieve a decision, act or omission in 
the administration of the affairs of the 
Force, if another process for redress 
exists under the Act, regulations or 
Commissioner’s standing orders, the 
member will have no entitlement to 
have his case reviewed by the Com- 
mittee; 


(b) If a decision, act or omission 
is in relation to the appointment by 
the Commissioner to a position, as 
specified by the Governor-in-Council, 
‘that reports to the Commissioner 
either directly or through one other 
person”, then no grievance will lie; 


(c) The Governor-in-Council 
may, pursuant to the Act, prescribe 
certain types of grievances that are to 
be referred to the Committee; 


(d) Even if the grievance is in 
relation to a type of grievance that the 
Governor-in-Council has specified 
may be forwarded to the Committee, 
the member grieving may request the 
Commissioner not to refer the griev- 
ance. The Commissioner will then 
have to exercise his discretion 
whether or not to refer the grievance. 


Duties and Functions of the 
Chairman 


When a grievance is referred to the 
Committee, it is first reviewed by the 
Chairman, who may indicate his 
agreement with the disposition of the 
grievance and submit the issue to the 
Commissioner for final decision, and 
informing the member of that fact. 
Alternatively the Chairman may indi- 
cate his disagreement and his reasons 
therefor, or he may decide to institute 
a hearing. If a hearing is ordered, the 
Chairman assigns a member or mem- 
bers to it and sends a notice in writ- 
ing to the Commissioner and the 
member. 


Duties and Functions of the 
Committee 


When the Chairman has decided to 
institute a hearing, the Committee 
will serve a notice in writing of the 
time and place of the hearing. The 
Committee’s power includes the 
ability to summon witnesses, adminis- 
ter oaths, and receive relevant evi- 
dence. 


Upon completion of a hearing, the 
Committee prepares a report setting 
out its findings and recommenda- 
tions. This report is sent to the par- 
ties. 


Discipline 

A member of the Force may appeal a 
decision of an adjudication board to 
the Commissioner on any ground. 
Before the Commissioner considers 
the appeal, the Act requires that the 


matter be referred to the Committee. 
The member appealing may, however, 
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request the Commissioner not to 
refer the appeal to the Committee. 
The Commissioner must then exercise 
his discretion and decide whether to 
refer the appeal to the Committee. 


Duties and Functions of the 
Committee Chairman and the 
Committee 


When the appeal on a decision of an 
adjudication board is referred to the 
Committee, the functions, duties and 
powers of the Chairman and the Com- 
mittee are identical to those provided 
for with respect to grievances with 
such modifications as the circum- 
stances require. 


Discharge and Demotion 


A ground for discharge and demotion 
includes the repeated failure to per- 
form duties in a manner fitted to the 
requirements of the position, not- 
withstanding that the member has 
been given reasonable assistance, 
guidance and supervision in an 
attempt to improve the member’s 
performance. A member may appeal a 
decision of a Discharge and Demotion 
Board to the Commissioner of the 
Force on any ground. 


Before the Commissioner considers 
the appeal, the Act requires that he 
refer the matter to the Committee. 
The member appealing may request 
the Commissioner not to refer the 
appeal to the Committee. The Com- 
missioner then has to exercise his 
discretion and decide whether to 
refer the appeal to the Committee. 


Duties and Functions of the 
Committee Chairman and the 
Committee 


When an appeal is launched against a 
decision of the Discharge and Demo- 
tion Board, the functions, duties and 
powers of the Chairman and the Com- 
mittee are identical to those provided 
for with respect to grievances with 
such modifications as the circum- 
stances require. 


Travel, Living Expenses, Fees and 
Allowances 


Travel and living expenses for a mem- 
ber of the Force, his counsel or repre- 
sentative appearing before the Com- 
mittee may, at the discretion of the 
Committee, be reimbursed at the rate 
fixed by the Treasury Board. 


Witnesses summoned to attend a 
proceeding before the Committee will 
be entitled, at the discretion of the 
Committee, to receive the fees and 
allowances as if summoned to attend 
before the Federal Court of Canada. 
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CONCLUSION 


It is important to stress that the Com- 
missioner must, before considering 
certain types of grievances, formal 
discipline and discharge and demo- 
tion cases, refer them to the Commit- 
tee for review. 


The member, his representative or 
counsel may obtain a copy of the 
Rules of Practice and Procedure of 
the RCMP External Review Commit- 
tee by writing to the offices of the 
Committee. 


For further information, 
please write to: 


Robert F. Benson 

Executive Director 

RCMP External Review Committee 
P.O. Box 1159 

Station B 

Ottawa, Ontario 

K1P 5R2 
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ANNEX 


RCMP External Review Committee Personnel 


Executive Director 


Secretary to the Chairman 


Secretary to the Executive Director 


Director, Grievances and Appeals 


Director, Research 


Secretary to the Directors 


4 Officer, Grievances and Appeals 


> Officer, Research 
Administrative Assistant 
Clerk 
Articling Student 
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Robert F. Benson 
Suzanne Gervais 
Sylvie Savignac 
Jacques Courteau 
Giséle M.C. Parent 
Diane Devine 

Denis C. Kratchanov 
Yvonne Martin 

Lynn Ruiz 

André Paliquin 


Bernadette Kaye 
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I INTRODUCTION 


SOME GENERAL OBSERVATIONS 


This report deals with the Com- 
mittee’s activities for the period end- 
ing March 31, 1989. 

Proclamation of the RCMP Act 
(1986), enabling the Committee to 
become fully operative, took place on 
June 30, 1988. The Committee, now 
in its second full year, is steadily 
gaining the stability and confidence 
that time and experience provide. 

The Committee’s review respon- 
sibilities regarding certain types of 
grievances and appeals of formal 
discipline, discharge and demotion of 
members of the RCMP ensure that the 
rights of these members are respected 
and protected just as they are for 
public service employees. 

Accountability to Parliament, 
through annual reports submitted 
through the Solicitor General of 


Canada, enables the views of the 
Committee to be fully aired and con- 
trary views, if any, to be expressed 
and discussed. 

This approach has been criticized 
by some who would prefer a more 
private dialogue regarding these mat- 
ters. Parliament, however, intended 
the Committee to exercise its man- 
date fully, including its responsibility 
to inform the Force of areas of con- 
cern in a ‘public way’. 

The model of review adopted by 
Parliament and recommended by the 
Commission of Inquiry relating to 
public complaints, internal discipline 
and grievance procedure within the 
RCMP does not provide for binding 
decision-making authority on the part 
of the Committee in its review of 
matters referred. Some have criticized 
this model. This matter is still con- 
tested across Canada. 
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Il NATURE AND 
JURISDICTION OF THE 
COMMITTEE 


ROLE OF OMBUDSMAN 


The powers and functions of the 
External Review Committee under the 
RCMP Act are to a large extent those 
of an Ombudsman acting in relation 
to RCMP human resource manage- 
ment. Like an Ombudsman, the Com- 
mittee has broad access to informa- 
tion, either in reviewing 
documentation or in the course of 
hearings. The Committee has powers 
of recommendation and encourages 
mediation when possible. There is 
valid justification for assigning to the 
Committee Ombudsman-like powers 
rather than opting for judicial review 
where decisions are binding. 

While judicial review is ulti- 
mately concerned with ensuring com- 
pliance with the law, the Ombudsman 
is concerned primarily with equity 
and fairness. The Ombudsman inter- 
prets laws with justice in mind. This 
may require the application of extra- 
legal principles in order to breathe 
life into the spirit of the legislation, 
to allow the law to deal with 
individual cases wherein a strict 
application of the law might result in 
unfairness. The Ombudsman is thus 
engaged in a process of redress of 
mere law, where mere law fails due to 
its universality. Likewise, the Com- 
mittee in reviewing individual cases 


ensures that fairness has prevailed; in 
that sense its review is broader than a 
mere verification that procedural and 
legal requirements have been met. 

The Ombudsman role of the 
Committee in fact is necessary 
because, in labour relations as in 
many other fields, unfairness does not 
always permit a legal remedy. The 
Committee must be able to promote a 
fair and equitable resolution of mat- 
ters over which it has jurisdiction, 
even if the administrative action was 
not such as to justify intervention by 
the courts. The Ombudsman role is 
important because, unlike law and 
legality, equity and fairness do not 
necessarily constitute legal claims. 

Were the Committee limited toa 
role of judicial review it would not 
have such broad access to informa- 
tion. The mere review of individual 
cases in a judicial hearing does not 
provide sufficient information to a 
tribunal on the internal administra- 
tion of a program to allow the tri- 
bunal to make recommendations for 
reform or improvement of administra- 
tive practice. Tribunals are also lim- 
ited to correcting mistakes; they can- 
not order good judgment or the 
effective carrying-out of legislative 
policy. 


This is precisely where the Com- 
mittee’s Ombudsman role is most 
helpful. The Committee does not 
examine administrative practice 
merely through the snapshots pro- 
vided by individual cases. The Com- 
mittee, through its research, the regu- 
lar contact it has with Force 
personnel, and through cases referred 
to it, can obtain an overview of 
administrative practice within the 
Force on matters of grievances, disci- 
pline, discharge and demotion. The 
Committee is thus able to make cred- 
ible recommendations, from an 
informed position, on ways to 
improve the delivery of such pro- 
grams. It is important to note that the 
Committee as an informed observer is 
also in a position to support adminis- 
trative practice where it does achieve 
goals of fairness and equity. As stated 
by Dickson J. in B.C. Development 
Corporation et alv. Friedmann, 
Ombudsman et al[1984] 2 S.C.R. 447 
at p. 461: 

[The Ombudsman] may find the com- 
plaint groundless, not a rare occur- 
rence, in which event his impartial 
and independent report, absolving the 
public authority, may well serve to 
enhance the morale and restore the 


self-confidence of the public 
employees impugned. 


In short, the powers granted to the 
Ombudsman allow him to address 
administrative problems that the 
courts, the legislature and the execu- 
tive cannot effectively resolve. 


The public accountability role of 
the Committee is also similar to that 
of an Ombudsman. In reviewing Force 


activity in matters coming under its ~ 


jurisdiction the Committee is not 


only ensuring that the interests of 
members are protected vis-a-vis the 
Force; it is also balancing the inter- 
ests of the Force and its members 
with those of the public. The Force 
exists to serve and protect the public, 
and the public has a right to expect 
that the Force will account for the 
way in which it provides this service. 
The Committee is, in effect, the pub- 
lic eye peering into the grievance, 
discipline and discharge and demo- 
tion systems in the RCMP. It is thus 
not sufficient that administrative 
practices be satisfactory to the Force 
and its members; this third dimension 
of the public interest must also be 
considered by the Committee. In that 
context it is to be noted that, regret- 
tably, the Committee does not have 
the power to monitor the processing 
by the RCMP of all grievances, disci- 
pline, discharge and demotion, thus 
depriving the Committee of the last 
dimension required to complete its 
full supervisory role. 

It can be seen from the above that 
the Ombudsman role of the Commit- 
tee enhances its ability to make effec- 
tive and credible recommendations 
pursuant to the RCMP Act. A judicial 
review role might not have achieved 
that purpose as effectively. 


JURISDICTIONAL ISSUES 


Current RCMP Regulations give an 
exhaustive and restricted list of griev- 
ances which are referred to the Com- 
mittee for review. While the list in 
paragraph 36 is restricted, its mean- 
ing and scope are very much subject 


to interpretation particularly as to its 
first sub-paragraph. Of special con- 
cern to the Committee is that, unlike 
the situation in other jurisdictions, 
the Act and the Regulations are such 
that the Force, a party whose action is 
to be reviewed, controls the referral 
process. Not only is the Committee 
not determining whether a matter 
falls within its jurisdiction, in most 
cases it will not even be aware of the 
type and number of cases which have 
been deemed by the Force not to be 
referable. 

The Committee Secretariat has 
received many comments regarding 
these inadequacies. The Committee 
may not interpret the provisions of 
sub-paragraph 36(a) in a manner 
consistent with the interpretation of 
the Force. It would seem preferable 
that the body interested in protecting 
and balancing all interests concerned 
ought to have the authority to deter- 
mine whether it has jurisdiction over 
a given matter. The Committee is not 
able to comment upon the reasons 
why this system was adopted. It must 
be mentioned here that the Commit- 
tee was not included in the official 
consultations leading to the Regula- 
tory Impact Assessment Statement 
prepared in the regulation-making 
process. It is thus still open to the 
Committee to question the adequacy 
of the Regulations should the evolving 
practice of referral warrant sucha 
step. 


RELATIONSHIP WITH THE 
PUBLIC COMPLAINTS COMMISSION 


Part VII of the RCMP Act, which deals 
with public complaints, was pro- 
claimed on September 30, 1988. On 
that date, the RCMP Public Com- 
plaints Commission obtained jurisdic- 
tion to deal with public complaints 
against the RCMP. 

Although the Committee and the 
Public Complaints Commission have 
different mandates, the possibility of 
an overlap in jurisdiction exists. 
When the RCMP imposes formal disci- 
plinary measures on a member follow- 
ing a public complaint, the Commit- 
tee may have to review such sanctions 
in light of the circumstances sur- 
rounding the complaint. 

The Committee and the Public 
Complaints Commission have estab- 
lished a dialogue in areas of mutual 
interest. As part of that dialogue, the 
Committee was represented, in 
November 1988, at a seminar organ- 
ized by the Public Complaints Com- 
mission. This dialogue is important in 
that it allows the Committee to be 
kept aware of the orientation of the 
Public Complaints Commission with 
respect to its mandate. 

The Committee wishes to con- 
tinue this dialogue. It cannot however 
disregard the legislative policy set out 
in the RCMP Act, establishing two 
agencies, one dealing with public 
complaints, the other with griev- 
ances, formal discipline and dis- 
charge and demotion. The Committee 
recognizes and will carry out this 
policy when.dealing with matters 
within its jurisdiction. 
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III THE COMMITTEE'S 


ACTIVITIES 


CASE REVIEW 


a) Formal Discipline 
Appeal No. 1 


The first disciplinary matter referred 
to the Committee by the RCMP was 
received on December 12, 1988. A 
member of the Force had been 
charged in November 1987 with the 
service offence of disgraceful conduct 
pursuant to subsection 25(0) of the 
RCMP Act. The charge laid against the 
member resulted from the member's 
involvement, on June 8, 1987, in an 
alleged criminal act. The member was 
also charged with a criminal offence 
for the same incident. 

On April 12, 1988, the member 
appeared before an RCMP Service 
Court and pleaded guilty to the 
charge. On July 22, 1988, the Trial 
Officer presiding imposed a fine of 
$500.00 and recommended the mem- 
ber’s dismissal. On September 22, 
1988, the member appealed the sen- 
tence and recommendation for dis- 
missal to the Commissioner. 

The member had joined the Force 
seven years previously and had 
received good performance evalua- 
tions. The evidence showed however 
that the member had previously com- 
mitted acts similar to the one for 
which the disgraceful conduct charge 
was laid. 


On February 3, 1989, the Chair- 
man issued his findings and recom- 
mendations. Considering that the 
conduct of the member had harmed 
the RCMP’s reputation, that it would 
render the member unable to perform 
police duties satisfactorily, that it 
could lead to the refusal of other 
members to work with the member 
and that it would thus hamper the 
RCMP from efficiently managing its 
work force, the Chairman endorsed 
the recommendation for dismissal. 
The Chairman recommended however 
that a written reprimand be imposed 
in lieu of the $500.00 fine. 

On February 16, 1989, the mem- 
ber resigned from the Force; the resig- 
nation was accepted by the member’s 
Commanding Officer and it became 
effective on March 10, 1989. 

On March 9, 1989, the Commis- 
sioner, in his decision on the appeal, 
cancelled the $500.00 fine and sub- 
stituted a reprimand. The member 
having resigned, the Commissioner 
did not rule on the appeal of the 
recommendation for dismissal. 


Appeal No. 2 


This matter was referred by the RCMP 
to the Committee on December 15, 
1988. On January 21, 1988, a member 
of the Force had been charged with 
the service offence of disgraceful 


conduct pursuant to subsection 
25(0) of the RCMP Act for an inci- 
dent which had happened on Septem- 
ber 18, 1987. The member was also 
charged, in relation with the same 
event, with a Criminal Code offence. 

On June 21, 22 and 23, 1988, the 
member appeared before an RCMP 
Service Court and was convicted as 
charged. Following the verdict, the 
Trial Officer imposed a reprimand 
and a fine of $500.00 and recom- 
mended the member’s dismissal. The 
member appealed the conviction, the 
penalty and the recommendation for 
dismissal. 

The member had joined the 
RCMP in 1978 and had served at dif- 
ferent postings. In 1986, the member 
suffered an injury while on duty. The 
injury was serious enough to cause 
the member’s Commanding Officer to 
request, in June 1987, that a medical 
board be convened to provide him 
with a recommendation regarding the 
medical discharge of the member. 

During that same period, several 
unfortunate events affected the mem- 
ber’s life. Some of these events were 
related to employment in the Force; 
others were of a personal nature. 

During the Service Court pro- 
ceedings, the Force’s own psycholo- 
gist testified that the member was not 
likely to commit other offences. Evi- 
dence also showed that the member 
had been a trusted member of the 
Force and had consistently been hon- 
est. 

With regard to the charge laid 
pursuant to the Criminal Code, a stay 
of proceedings was entered by a 
Crown prosecutor after the member 


voluntarily participated in a diversion 
program, performed 40 hours of com- 
munity work service and sent letters 
of apology to the victim and to the 
Force. No criminal conviction was 
recorded against the member. 

On February 3, 1989, the Chair- 
man issued his findings and recom- 
mendations. The Chairman noted that 
the Federal Court of Canada, Appel- 
late Division, had decided in 
Fedoriuk v. Canada (Commissioner 
of the RCMP), F.C.A., 21 October 
1988, that the Commissioner had the 
duty, when considering the dismissal 
of a member, to examine the particu- 
lar circumstances of the offence and 
that a tribunal entrusted with a dis- 
cretion must not, by adopting a fixed 
rule of policy, disable itself from 
exercising its discretion in individual 
cases. 

In light of the mitigating factors 
referred to above, the Chairman 
stated that he did not support the 
recommendation for dismissal. He 
further recommended that a repri- 
mand and a 10-day forfeiture of pay 
be imposed in lieu of the earlier dis- 
position. 

On April 6, 1989, the Commis- 
sioner accepted the Chairman’s 
recommendation to set aside the 
recommendation for dismissal made 
by the Trial Officer. He confirmed, 
however, the Trial Officer’s decision 
to impose a reprimand and a $500.00 
fine. 


Appeal No. 3 


This matter was referred to the Com- 
mittee by the RCMP on January 25, 
1989. A member of the Force had 


been charged on May 24, 1988, with 
the service offence of disgraceful 
conduct pursuant to subsection 
25(0) of the RCMP Act. The charge 
laid against the member had resulted 
from events surrounding a criminal 
investigation that the member had 
been ordered to perform. The charge 
alleged that the member had mis- 
represented the result of the investi- 
gation. 

On July 27, 28 and 29, 1988, and 
on September 20 and 21, 1988, the 
member appeared before an RCMP 
Service Court and was found guilty of 
the offence as charged. The Trial 
Officer presiding at the Service Court 
imposed a written reprimand and a 
10-day suspension of pay. The mem- 
ber appealed the conviction and the 
suspension. 

~ On March 3, 1989, the Chairman 
issued his findings and recommenda- 
tions. He stated that the prosecution 
had failed to establish the facts 
alleged in the charge and that there 
was no evidence that the member had 
attempted deliberately to mislead 
superiors in conducting the investiga- 
tion. The evidence introduced at the 
Service Court proceedings revealed 
that the member’s superior had not 
given sufficient clarifications about 
the conduct of the investigation. 

The Chairman recommended that 
the appeal be allowed and that the 
verdict of the Service Court be set 
aside. 

On April 21, 1989, the Commis- 
sioner accepted the Chairman’s 
recommendation to set aside the 
verdict of the Trial Officer. 


Appeal No. 4 


This matter was referred to the Com- 
mittee on January 25, 1989. On Feb- 
ruary 24, 1989, the Chairman of the 
Committee instituted a hearing to 
inquire into this matter. The hearing 
is to be held at a date to be deter- 
mined. 


Appeal No. 5 


This matter was referred to the Com- 
mittee by the RCMP on February 27, 
1969; 

On May 30, 1988, a member of 
the Force had been charged with the 
service offence of disgraceful conduct 
pursuant to subsection 25(0) of the 
RCMP Act for an incident which had 
happened on February 26, 1988. The 
member was also charged, in relation 
with the same event, with a Criminal 
Code offence. That charge was later 
withdrawn by a Crown prosecutor. 

On September 12 and 13, 1988, 
the member appeared before an 
RCMP Service Court and pleaded 
guilty to the charge. After accepting 
the plea and convicting the member, 
the Trial Officer imposed a reprimand 
and a fine of $500.00. He also recom- 
mended the member’s dismissal 
although it had not been sought by 
the member’s Commanding Officer. 
The member appealed the sentence 
and the recommendation for dismis- 
sal. 

The member had joined the 
RCMP in 1985 and had served at dif- 
ferent postings. The member had a 
good record for both discipline and 
performance. Indeed, at the Service 
Court proceedings, the Commanding 


Officer stated through his representa- 
tive that the member still had poten- 
tial in the Force. At the trial, evidence 
was presented that the member was 
experiencing personal and family 
difficulties at the time of the incident 
giving rise to the charge of disgraceful 
conduct. 

In his findings and recommenda- 
tions, the Chairman considered that 
there were few mitigating factors, but 
decided that the Commanding Offi- 
cer’s decision not to seek dismissal 
was a major mitigating factor. 
Because of the important role of the 
Commanding Officer in managing 
human resources, his submission 
deserved to be given weight. The 
matter could have been resolved dif- 
ferently while safeguarding the inter- 
ests of the Force and of the public. 
The Chairman therefore recom- 
mended that the recommendation for 
dismissal be set aside but that the 
reprimand and the fine of $500.00 
remain. 


General Statement 


The Chairman’s review of the discipli- 
nary matters referred in 1988-89 has 
allowed the highlighting of some 
principles to be considered in disci- 
plinary matters. They are by no means 
the only applicable principles. They 
are the following: 

1) The particular circumstances 
of each case must be taken 
into consideration before 
coming to a decision. A tri- 
bunal entrusted with a discre- 
tion must not abandon that 
discretion by adopting a fixed 
rule of policy: Fedoriuk v. 
Canada (Commissioner of 
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the RCMP), F.C.A. October 

21, 1988. 

2) The conduct of an individual, 
away from the place of 
work, may justify dismissal if 
the employer shows that one 
of the following criteria has 
been met: 

a) the conduct of the 
employee harms the 
employer’s reputation or 
product; 

b) the employee’s behaviour 
renders him or her unable 
to perform his or her duties 
satisfactorily; 

c) the employee’s behaviour 
leads to refusal, reluctance 
or inability of the other 
employees to work with 
him or her; 

d) the employee has been 
guilty of a serious breach of 
the Criminal Code and it 
renders his or her conduct 
injurious to the general 
reputation of the employer 
and its employees; 

e) the employee’s conduct 
places difficulty in the way 
of the employer properly 
carrying out its function of 
efficiently managing its 
work and efficiently direct- 
ing its working forces. 


Flewelling and Adjudication 
Board (1986), 24 D.L.R. (4th) 
274, where the Federal Court of 
Appeal adopts the so-called 
“Millhaven test”’. 


b) Grievance 

The first grievance referred to the 
Committee by the RCMP was received 
on February 7, 1989. On May 17, 
1988, a member grieved the decision 
of the Force not to pay what the mem- 
ber deemed to be relocation expenses 
under the RCMP Relocation Direc- 
tive, Administrative Manual Appendix 
VI-2-1 (sections 4.4.1. and 4.5.1.). 

A Grievance Advisory Board 
unanimously recommended on June 
10, 1988, that the member’s griev- 
ance be denied. On June 16, 1988, 
the member’s Commanding Officer 
agreed with that recommendation. 
On July 5, 1988, the member 
requested that the grievance be 
reviewed by the next level (the Com- 
missioner ) and that the grievance be 
forwarded to the Committee in 
accordance with the RCMP Act. 


The evidence presented to the 
Committee revealed that the member 
transferred from detachment A to 
detachment B in 1981 while keeping 
a residence at detachment A. Three 
years later the member transferred to 
detachment C. Finally the member 
transferred to a detachment close to 
detachment A in 1986, moving back 
into the principal residence main- 
tained since 1981. After having lived 
in that residence for 18 months, the 
member sold it in 1988 and bought 
another one in the same area. The 
member claimed the reimbursement 
of real estate and legal fees and other 
expenses for the sale and purchase of 
these residences, on the basis of trans- 
fer and moving expenses. 

The Chairman issued his findings 
and recommendations on March 3, 
1989. He qualified the RCMP Reloca- 
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tion Directive as an administrative 
tool setting out the Force’s policy on 
that subject. As such, and in accord- 
ance with Administrative Law princi- 
ples, the member seeking to enjoy the 
benefits it provides must establish 
compliance with its provisions. Tak- 
ing into account the intent of the 
Directive, the Chairman recom- 
mended that the member’s grievance 
be denied because the expenses 
claimed were not expenses incurred 
due to a relocation requested by the 
Force. As to the seven-month delay in 
referring the matter to the Commit- 
tee, once it had been presented to the 
Commissioner, the Chairman stated 
that such a delay was unacceptable. 

On April 6, 1989, the Commis- 
sioner accepted the Chairman’s 
recommendation to deny the mem- 
ber’s grievance. 


RESEARCH PROGRAM 


In its last Annual Report, the Commit- 
tee outlined the consultations which 
had taken place with the Deputy 
Attorney General or Deputy Solicitor 
General of each province and the 
territories, the RCMP, the Canadian 
Association of Chiefs of Police, the 
Canadian Police Association, the 
Public Service Commission, the heads 
of a number of large Canadian corpo- 
rations and other interested individu- 
als. This consultation process pro- | 
vided valuable information regarding 
contemporary human resource man- 
agement issues and in particular 
those issues which were likely to be 
referred to the Committee as griev- 
ance or appeal matters. 


The Committee’s Research Pro- 
gram, which is based in part on the 
result of the above consultation pro- 
cess, includes the production of a 
series of discussion papers. The first 
of these papers, entitled ‘‘Suspen- 
sions — A Balanced View’’, 
reviewed significant issues relevant to 
the impact of a suspension on the 
employer and the employee. It 
reviewed a variety of employers and 
their approach to suspensions. The 
strengths and weaknesses of five sus- 
pension models were reviewed, 
namely: 

a) temporary reassignment; 

b) suspension without pay; 

c) suspension with pay with 

statutory limit; 

d) suspension with partial pay or 

benefits; 

e) suspension with full pay. 

The discussion paper was dis- 
tributed to interested parties for con- 
sultation purposes. The Committee 
consulted the Attorneys General and 
Solicitors General of the provinces 
and territories, the Commissioner of 
the RCMP and the National Executive 
of divisional staff relations repre- 
sentatives of the RCMP. 

The Canadian Association of 
Chiefs of Police and the Canadian 
Police Association helped the Com- 
mittee draw up a representative list of 
organizations from their membership 
to be consulted. In addition, the 
Committee consulted the Public Ser- 
vice Commission, the Treasury Board 
Secretariat and specific major 
Canadian corporations. In all, 84 
groups were contacted. 
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The purpose of these consulta- 
tions was to verify the accuracy of 
data, gather feedback on the form and 
content of the discussion paper, pick 
up models or options the Committee 
may have overlooked and complete 
the comparative analysis. 

The Committee received replies 
from law enforcement agencies repre- 
senting 63 per cent of all police offi- 
cers in Canada. 

Response figures were as follows: 


Per Cent 

Organization Responding 
Government 
—Federal 66.6 
—Provincial 07 
Police 
—Commissions 20.0 
—Forces 34.2 
—Members’ 

associations 12.5 
Private Sector 5315 


Comments received were pub- 
lished in a Consultation Report. They 
indicated support for the concept of 
suspension with partial pay and sus- 
pension with pay for a statutory 
period. 

The Research Directorate pro- 
duced a second discussion paper 
entitled “Relocations — A Painless 
Process?”. This paper raises signifi- 
cant and current issues regarding 
relocations and reviews a number of 
employee relocation assistance pro- 
grams. The paper also outlines major 
aspects of the challenge facing 
employers in developing relocation 
policies and programs. 


Consultation regarding this paper 
is nearing completion and comments 
received will be produced in a second 
consultation report. 

A third discussion paper on 
medical discharge is in the final 
stages of production. 

This research has proved useful 
to the Committee. A significant num- 
ber of police managers and members 
have also commented both verbally 
and in writing on the value of the 
Committee’s published research in 
their own dealings with these issues. 

The Committee received requests 
for copies of its discussion papers 
from agencies outside the country. 
These include the New South Wales 
Police Department (Australia), the 
Ombudsman of New South Wales, the 
Ombudsman of Western Australia, 
and the Police and Prisoner Officer’s 
Complaints Commissioner (Israel ). 

The Committee has reviewed its 
research requirements for 1989-90 
and placed priority on research in the 
areas of disciplinary discharge, post- 
complaint discipline and employee 
assistance programs. 

The first of these projects, disci- 
plinary discharge, will examine what 
constitutes misconduct by a police 
member. It will look at the criteria, 
policies and practices regarding 
employee misconduct of a number of 
employers including the RCMP, pro- 
vincial and municipal police forces. 

Research on post-complaint dis- 
cipline will focus on discipline of a 
police member following a complaint 
by the public. The circumstances and 
criteria leading to the decision to 
discipline the member as well as the 


nature of the discipline will be con- 
sidered. Organizations with decision- 
making authority regarding post- 
complaint discipline in Canada, the 
United States and abroad, will be 
canvassed in the course of this 
research. The impact of such deci- 
sions may be reviewed. This informa- 
tion is intended to facilitate the iden- 
tification of standards regarding 
disciplinary matters. 

The Research Directorate will 
also canvass the RCMP, municipal and 
provincial police forces, as well as 
public and private sector employers 
regarding existing employee assist- 
ance programs. 

The purpose of this research will 
be to identify the strengths and weak- 
nesses of various programs and mod- 
els and their impact, if any, on 
employee conduct leading to discipli- 
nary action by the employer. 


SPEECHES AND VISITS 


In March, the Committee conducted a 
seminar in Ottawa on police human 
resource management. The comments 
received from the participants and 
guests invited to the Committee’s 
first briefing and development session 
as well as from police managers con- 
sulted during the past year stressed 
the importance and usefulness of such 
a forum for discussing current human 
resource management issues relating 
to the police. 

Human resources account for as 
much as 89 per cent of some police 
budgets. Chiefs of various police 


forces were consulted regarding a 
choice of topics for the seminar. The 
majority expressed an interest in the 
Canadian Charter of Rights and Free- 
doms and its impact on the manage- 
ment of police force personnel and in 
the suspension of police officers. 

The Committee limited the 
attendance at this seminar to allow 
attendees the opportunity to partici- 
pate and provide individual views. 

Jack Marks, the President of the 
Canadian Association of Chiefs of 
Police and Chief of Police of the Met- 
ropolitan Toronto Police Force, 
opened the seminar. He welcomed 
participants from more than 20 police 
forces across Canada, and representa- 
tives of government organizations. 

William F. Pentney, Professor of 
Law at the University of Ottawa, pre- 
sented a paper dealing with the 
effects of the Charter on police 
human resource management. A panel 
discussion followed, chaired by the 
Honourable Keith A. Flanigan. Panel- 
ists were Colin D. McKinnon, Q.C., 
and Michael D. Edelson, two senior 
counsel. 

The Deputy Solicitor General, 
Joseph S. Stanford, Q.C., spoke on the 
role and importance of the Commit- 
LEC: 

At the afternoon session, Clifford 
Shearing, Professor of Criminology at 
the University of Toronto, presented a 
paper on suspensions. À panel discus- 
sion followed, chaired by John E. Hall, 
Q.C., senior counsel of the British 
Columbia Bar. 

Panelists were Staff Inspector 
John Addison from the Metropolitan 
Toronto Police Force and Deputy 
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Chief (now Chief) Thomas G. Flana- 
gan, S.C. of the Ottawa Police Force. 

Marc Cousineau, Professor of Law 
at the University of Ottawa and 
research consultant on the third 
research paper of the Committee on 
medical discharge, outlined the major 
issues encountered by organizations 
and their employees in the field of 
medical discharge. 

The Committee is grateful to all 
those who contributed to and par- 
ticipated at this seminar. 

Comments received following the 
seminar indicated strong support for 
further such events. Participants also 
recommended extending the seminar 
to provide more time for discussion. 
The panel approach was well 
received. 

The Committee was represented 
at a conference in Montreal of the 
International Association for Civilian 
Oversight of Law Enforcement. The 
Chairman, at that conference, was 
moderator of a panel on the effects of 
civilian oversight on police. The 
Executive Director attended the 83rd 
Annual Conference of the Canadian 
Association of Chiefs of Police in 
Vancouver. 

During the reporting period, the 
Chairman accepted a number of 
speaking engagements. Audiences 
included the following: 


The Prairie Police Chiefs 


The Atlantic Association of 
Chiefs of Police 


The Swift Current RCMP 
Regimental Dinner 


The Inter-departmental Commit- 
tee on Law Enforcement 
Management 


The Ontario Association of Chiefs 
of Police 


The Inspectors’ Orientation and 
Development Course 
No. 17-2 (RCMP ) 

The Vice-Chairman participated 
on a panel on administrative tribunals 
held at the University of Ottawa. 

Committee personnel also 
accepted invitations to other speaking 
engagements. 

During the year the Committee 
was honoured by the official visit of 
Commissioner John K. Avery and 
Chief Superintendent Jeffrey T. Jar- 
ratt, both members of the New South 
Wales Police Department. In a sepa- 
rate visit Chief Superintendent Col 
Cole, Chief of Staff to the Commis- 
sioner of the New South Wales Police 
Department, spent some time with 
the Chairman and Committee person- 
nel and expressed an interest in 
receiving the Committee’s research 


papers. 
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Visits to the Institut de Police du 
Québec, in Nicolet, and to the Police 
Academy of the Justice Institute of 
British Columbia in Vancouver were 
also made during the reporting year 
to examine the methodology used in 
training police officers. 


ADMINISTRATION 


The Committee has now had a period 
of nine months’ experience, fully 
operative in both the review of griev- 
ances and appeals, and research. 

The Committee recognizes and is 
grateful for the dedication of its per- 
sonnel in dealing not only with the 
challenge of the volume of work but 
also that of the diversity of tasks 
required. 

The Committee’s resources for 
fiscal year 1988/89 comprised eleven 
(11) person-years and an operating 
budget of $355,000.00. 
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IV 


RELATIONSHIP WITH THE 


FORCE DURING THE YEAR 
UNDER REVIEW 


(fée relationship between the Com- 
mittee and the Force has evolved and 
matured during the year under 
review. As with any newly established 
agency, there were initial misunder- 
standings and in some cases misinter- 
pretation of the Committee’s mandate 
and its role. Expectations of some fell 
far short of parliamentary intent while 
others saw the Committee as circum- 
spect and at times burdensome. 

When the Committee began to 
deal with cases, some of the miscon- 
ceptions began to disappear. Misun- 
derstandings are not abnormal, 
although on occasion they may have a 
significant impact on the relationship 
between the Force and the Committee 
and perhaps preclude recourse to the 
Committee by members of the Force, 
a recourse which is theirs by law. 

The Force in the last 12 months 
has taken some positive steps in the 
field of human resource management. 
Two of them deserve to be men- 
tioned. The Chairman is pleased to 
note that grievances with respect to 
promotion and transfer will no longer 
be an obstacle in the effective promo- 
tion and transfer of a member. The 
Commissioner has on one hand pro- 
tected the interest of the person pro- 
moted or transferred and on the other 
hand offered a personal guarantee 
that the griever will, if successful, be 
given a comparable advantage. 
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The personal undertaking of the 
Commissioner, made before the Act 
was proclaimed, has assisted the 
Committee in establishing a smooth 
and orderly transition of those mat- 
ters within its competence which 
were pending at the time of proclama- 
tion and which therefore did not 
clearly come within the jurisdiction 
of the Committee. Successful negotia- 
tions and constructive discussion 
have enabled the Commissioner and 
the Committee to agree that all those 
matters would be referred to the 
Committee. At the time of the writing 
of this report, six referrals had been 
made under this agreement and the 
Chairman is pleased to note the co- 
operation of the Commissioner in 
resolving this issue without recourse 
to the judicial process. 

The RCMP has responded to 
requests for assistance from the Com- 
mittee in making the Committee’s 
role known to Force members. On at 
least one occasion, however, the 
information was not accurate. In 
August, 1988 the Pony Express, the 
Staff Relations Branch Newsletter of 
the RCMP, erroneously described the 
process of referral to the Committee. 
The Force examined at length the 
concern of the Committee and 
amended its previous release three 
months later. The fact that the errone- 
ous information was circulated is 


unfortunate and should not have 
occurred. 

While the Committee is still 
young, there is a profound desire by 
the Committee and its members that 
the relationship be one of trust and 
understanding. The perception of the 
Committee with respect to its role is 
that it can only be an asset in provid- 
ing outside assistance, independent 
counsel and sound recommendations 
to the Force. During the year under 
review, many provincial bodies with 
jurisdiction similar to the Committee 
have felt it necessary to insist that 
their recommendation be binding on 
police forces. The Chairman has 
always maintained he was able to 
support the fact that police accounta- 
bility and the Commissioner’s 
accountability ought not to be fet- 
tered in such a way. 


The Commissioner ought to have 
full autonomy to act within the law, 
subject to certain safeguards. The 
Committee, as it discharges its obliga- 
tions, can only strengthen these safe- 
guards. 

If the relationship with the Force 
can continue to improve to the level 
that the Committee is seen as con- 
structive, helpful and dispensing wise 
advice which the Force is prepared to 
consider, then the Committee’s role 
can be defined so that the Force does 
not feel that its autonomy is threat- 
ened. Should circumstances not sup- 
port this initial position, legislative 
recourse to make the Committee’s 
recommendations binding is always 
possible. 
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V 


INTRODUCTION 


The Office of Ombudsman has gained 
popularity because it offers a credible 
solution to the seemingly contradic- 
tory notions of effective oversight and 
management accountability. Because 
the Ombudsman’s power is limited to 
influencing rather than altering deci- 
sions, administrators retain the 
authority to make decisions for which 
they are accountable. The greater 
visibility of the system resulting from 
such oversight and accountability 
increases confidence in the practices 
and procedures followed by an organ- 
ization. 

There are Ombudsmen at both 
the federal and provincial levels. It is 
important to note that their success 
has been directly related to the 
degree to which their recommenda- 
tions are implemented by the 
administration they monitor. Some 
Ombudsmen have commented on the 
advantages of making enforceable 
decisions rather than recommenda- 
tions, thus leading to more timely and 
complete implementation. There has 
been a move toward such a system in 
certain jurisdictions in the past year. 
This is a significant departure from 
the traditional role of the Ombuds- 
man, only time will indicate whether 
there will be a need to amend the 
RCMP Act along those lines. 

The system recommended in the 
1976 Report of the Commission of 
Inquiry relating to public complaints, 
internal discipline and grievance 
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FUTURE PERSPECTIVES 


procedure within the RCMP recog- 
nized five main principles, two of 
which stand out in this context: 

a) The Commissioner should 
retain responsibility for the 
control and management of 
the Force; and 

b) An Office of Federal Police 
Ombudsman should ensure 
that a remedial, fair and thor- 
ough approach is taken in 
connection with personnel 
administration in the Force. 

The Ombudsman role was 
intended to ensure that the entire 
system would be more visible and 
thereby accountable to Parliament, 
the Canadian public, the Force and its 
members. The accountability of the 
proposed system was to be safe- 
guarded through the provision to the 
Ombudsman of “... all information 
concerning public complaints and 
their disposition’’. As well, “... all 
complaints should be recorded”. The 
recommendations recognized the 
need to establish “... a reporting and 
recording system for grievances simi- 
lar to that which has been recom- 
mended for public complaints”’. 

The legislation ultimately 
enacted did not create an Office of 
Federal Police Ombudsman although 
it did adopt a similar system. 


ACCOUNTABILITY 


The Ombudsman model established 
by the 1986 amendments to the 
RCMP Act resulted in the creation of 


two separate offices: the External 
Review Committee and the Public 
Complaints Commission. The report- 
ing and recording requirement, com- 
mon to both aspects in the 1976 
Report, was partly lost in the transi- 
tion. 

Within Part VII (Public Com- 
plaints) of the RCMP Act (1986) 
section 45.47 requires that a 
“record” be established and main- 
tained of all complaints received by 
the Force. That information is avail- 
able to the Public Complaints Com- 
mission on request. This is consistent 
with the recommendations of the 
Commission of Inquiry. 

There is no requirement, how- 
ever, that a similar record be main- 
tained in relation to grievances, disci- 
pline or discharge and demotion 
cases that are dealt with by the Force. 
In the absence of such a record there 
is no reference point from which the 
accountability of an organization can 
be measured. The processing of cases 
by the RCMP remains secure from 
public scrutiny except for those cases 
referred for review under the Act. 
Short of legislative action, it would be 
expected that the Force would be 
anxious to provide such information 
to preclude speculation about the 
effectiveness of its internal processes. 

Concerns about accountability 
were not alleviated by a Special Edi- 
tion of the RCMP’s Staff Relations 
Branch Newsletter, the Pony Express, 
in November 1988. There the Com- 
missioner commented upon his 
accountability to the Minister for the 
management of the Force and made 
the following statement: 


20 


To be accountable, however, I must be 
kept informed about and be involved 
in all issues relevant to good manage- 
ment of the organization. I, therefore, 
feel I must insist that any staff rela- 
tions issue involving or touching upon 
members of the Force must first be 
brought to my personal attention 
before going to any agency external 
to the RCMP or to our Minister. 
(emphasis added ) 


Such a direction, if it includes 
specific cases of grievance, discipline 
or discharge and demotion, is incon- 
sistent with the requirement of the 
Act that these matters be referred to 
the Committee before being con- 
sidered by the Commissioner. It is 
hoped that the statement in the Pony 
Express was not intended to alter the 
processes of statutory referral to the 
Committee contained in the Act. This 
is an issue that the Committee will 
monitor closely in the coming months 
with a view to assessing its impact 
upon the public accountability role of 
the Committee. 


GRIEVANCES 


The Chairman has expressed concerns 
in the past regarding the restricted 
jurisdiction of the Committee in rela- 
tion to the referral of grievances. 
When such restrictions exist, com- 
bined with the fact that there is no 
“record” of the types and total num- 
ber of grievances in the Force, the 
fairness, effectiveness and accounta- 
bility of the system could be severely 
hampered. 

A grievance process must be 
open, simple and accountable. Cur- 
rently it is not entirely clear which 


types of grievances are to be referred 
to the Committee. 

A member may grieve a “... deci- 
sion, act or omission in the adminis- 
tration of the affairs of the Force in 
respect of which no other process for 
redress is provided by this Act, the 
regulations or Commissioner’s stand- 
ing orders.” (Section 31, RCMP Act) 

The Committee’s grievance juris- 
diction was further restricted by the 
provision of many such alternate 
processes, examples of which follow: 


— Commissioner’s Standing 
Orders: 


Grievances related to members’ 
performance evaluations, trans- 
fers or promotions are to be dealt 
with through a separate process. 


— Regulations: 


Paragraph 35 of the RCMP Regu- 
lations (SOR/88-361 ) specifies 
those positions, appointment to 
which cannot be grieved. 


The referral of grievances was 
also restricted by the specifica- 
tion of the “‘types”’ of grievances 
that are to be referred to the 
Committee. The Governor in 
Council has specified those griev- 
ances in paragraph 36 of the 
RCMP Regulations which reads: 


For the purposes of subsection 

33(4) of the Act, the types of 

grievances that are to be referred 

to the External Review Commit- 

tee of the Force are the following, 

namely, 

(a) the Force’s interpretation 

and application of govern- 
ment policies that apply 
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to government depart- 
ments and that have been 
made to apply to mem- 
bers; 

(b) the stoppage of pay and 
allowances of members 
made pursuant to subsec- 
tion 22(3) of the Act; 

(c) the Force’s interpretation 
and application of the 
Isolated Posts Directive; 

(d) the Force’s interpretation 

and application of the 

RCMP Relocation Direc- 

tive; and 

administrative discharge 

for grounds specified in 

paragraphs 19(a), (f) or 

(i). 

While sub-paragraphs 36(b) 

through (e) are more specific, 

sub-paragraph 36(a) is not. 

Whether or not a matter is refer- 

able under sub-paragraph 36(a) 

requires an interpretation in each 

case. That interpretation is made 
by the Force which is free to 
interpret those provisions as it 
sees fit. The Committee is not 
informed of the decisions that are 
made in relation to the applica- 
tion of sub-paragraph 36(a) of 
the Act. The Act or Regulations 
do not empower the Committee 
to be privy to such decisions 
which are, out of necessity, made 
by officers of the RCMP other 
than the Commissioner. Since 
there is no formal record of these 
decisions which can be reviewed 
by the Committee, the system at 
this juncture is not open to pub- 
lic scrutiny. This in turn jeopard- 
izes its accountability. 


(e 
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The Chairman has discussed 
these issues with the Commissioner of 
the RCMP, who has satisfied the 
Chairman that he will be addressing 
his concerns in the coming year. It is 
hoped that a more open and account- 
able grievance process will evolve as a 
result of the continuing dialogue with 
the Commissioner. 

The Committee has also been 
seized with an increasing expression 
of concern from members of the Force 
on the matter of grievances. These 
concerns deal with the imprecision in 
paragraph 36 of RCMP Regulations, 
the delays to which referable matters 
are subject and the perceived interfer- 
ence resulting from a referral. The 
validity of these concerns cannot be 
verified; the Committee does not have 
information on such matters. Their 
number and consistency however is 
disturbing. 


DELAYS 


Every case referred to the Committee 
during the reporting period arose 
prior to June 30, 1988; a final deci- 
sion had not, however, been made 
prior to that date. With the concur- 
rence of the Commissioner these 
cases were referred to the Committee 
for review in accordance with the 
provisions of the Interpretation Act, 
R.S.C. 1985 c. I-21 and the amend- 
ments to the Act, S.C. 1986 c. 11, 
where applicable. 

The cases reviewed by the Com- 
mittee are summarized in Part III of 
this Report. There is one aspect, how- 
ever, that must be highlighted here. 
The overall time required by the 
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Force for the internal processing of 
cases is approaching questionable 
limits. It took an average of four 
months from the date of the occur- 
rence before a disciplinary charge was 
laid. It then took an additional eleven 
months on average before the matter 
was referred to the Committee. An 
average of fifteen months thus elapsed 
between the occurrence and the refer- 
ral. 

The system established by the Act 
promotes a quick resolution of griev- 
ances. It took seven months from the 
date the request for referral was made 
before it was received by the Commit- 
tee. Grievances must be resolved 
quickly. The Committee was 
reminded on numerous occasions and 
from several quarters that this was 
recognized by the Commissioner of 
the RCMP who testified before the 
Legislative Committee on Bill C-65 in 
1985. 

In response to a proposal that a 
90-day time limit be imposed for the 
Commissioner’s decision, the Com- 
missioner said: 

I do not see the need to put that in. I 
can assure you these things get atten- 
tion as quickly as they can be attended 
to. (House of Commons, Minutes of 
Proceedings and Evidence of the 
Legislative Committee on Bill C-65, 
December 10, 1985, Issue No. 11, p. 
98) 

This response terminated the 
debate on that proposed amendment. 

If an organization’s internal per- 
sonnel administration process is to be 
effective, it must facilitate quick reso- 
lution at every stage, not introduce 
delay. The statistical data given above 
speak for themselves. The Chairman 


and the Commissioner of the RCMP 
have discussed the internal delays 
within the Force. There is mutual 
agreement that they must be reduced 
under the new provisions of the Act, 
and the Commissioner has indicated 
he will address this matter as well in 
the next reporting year. 
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Vi ANNEXES 


1. List of Committee’s Publications 


2. External Review Committee’s Operational Chart 
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ANNEX I 


List of the Committee’s Publications 


Annual Report 1986-1987 

Annex to Annual Report 1986-1987 
Annual Report 1987-1988 
Suspensions — A Balanced View 
Suspensions — Consultation Report 


Relocation — A Painless Process? 
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NOTES 
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ORGANIGRAMME OPÉRATIONNEL DU COMITÉ EXTERNE D'EXAMEN 
[ COUR SUPREME DU CANADA | 


PARLEMENT = 
[ COUR FÉDÉRALE | 
Solliciteur Général 5 


| (3) 


COMITÉ EXTERNE D'EXAMEN 


DISCIPLINE _ RENVOI & 
GRAVE RETROGRADATION 


GENDARMERIE ROYALE DU CANADA 


(1) Le Commissaire renvoie tout dossier prescrit par la Loi devant le Comité. 
(2) Le président ou le Comité transmet aux parties et au Commissaire un rapport écrit exposant ses conclusions. 
(3) Le président présente annuellement au ministre, pour dépôt devant le Parlement, le rapport d'activités du Comité pour l'exercice précédent, ainsi que ses recommandations. 
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J INTRODUCTION 


CASELOAD 


The year 1989-90 was the 
Committee's first full year of opera- 
tion. As the year progressed, the num- 
ber of cases referred by the Commis- 
sioner grew to the extent that, during 
the last three months, 1 January — 31 
March, the Committee received more 
than half of the total number of cases 
that have been referred to it. This 
rapid increase in caseload will have 
an impact on the Committee’s 
resource requirements, particularly in 
terms of person-years. It is not known 
what the effect of increased aware- 
ness, within the RCMP, of the Com- 
mittee’s role will be and whether this 
will have a further effect on resource 
requirements. 


JURISDICTION 


Under the provisions of the RCMP Act 
(1986) (the new Act), all cases 
resulting in formal discipline, dis- 
charge and demotion are referred to 
the Committee by the Commissioner, 
unless the member involved requests 
that they not be referred. In the case 
of grievances, the legislation is less 
clear; section 36 of the RCMP Regula- 
tions provides that grievances relat- 
ing to the following matters are to be 
referred to the Committee: 

a) the Force’s interpretation and 
application of government 
policies that apply to govern- 
ment departments and that 
have been made to apply to 
members; 


b) the stoppage of the pay and 
allowances of members made 
pursuant to subsection 22(3) 
of the Act; 

c) the Force’s interpretation and 
application of the [solated 
Posts Directive; 

d) the Force’s interpretation and 
application of the RCMP Relo- 
cation Directive; and 

e) administrative discharge for 
grounds specified in para- 
graph 19(a), (f) or (i). 


Under current procedures, senior 
officers of the Force, on behalf of the 
Commissioner, decide whether a 
particular grievance falls within the 
provisions of paragraph (a). This 
causes the Committee some concern: 
as agents of the Commissioner decide 
whether or not to refer a grievance, 
the Committee is unable to ascertain 
whether it is receiving all the griev- 
ances that Parliament intended it to 
receive. This concern has been the 
subject of ongoing discussions 
between the Chairman of the Com- 
mittee and the Commissioner. 


During the fiscal year, the Com- 
missioner recognized that the RCMP’s 
interpretation of paragraph (a) 
should be broadened, and advised the 
Committee that henceforth grievances 
relating to 17 additional subjects 
would be referred. A copy of the list 
is included at Annex 1. In addition, 
Committee staff has been given to 
understand by representatives of the 
Commissioner that borderline griev- 
ances will be referred. However, sen- 
ior officers have also informed Com- 


mittee staff that the number of 
grievances eligible for review is still a 
relatively small percentage of the 
total number submitted. 

The Committee welcomes these 
developments and believes that they 
will help ensure that the interests of 
the Force and its members are 
reviewed in the manner intended by 
Parliament. However, the Committee 
remains concerned that initiatives 
relating to its current jurisdiction are 
within the hands of the Force: amend- 
ments to the RCMP Regulations are 
initiated by the Force and the Force 
determines the types of grievances 
which fall within the ambit of the 
Regulations. It also decides, in each 
case, whether a grievance falls within 
the list of referrable grievances. It is 
somewhat unusual that the body 
being reviewed has such influence 
over the jurisdiction of an administra- 
tive tribunal. 


DELAYS 


In almost every case reviewed during 
the fiscal year, the Committee has felt 
it necessary to comment on the ques- 
tion of delays. Delays in excess of a 
year, and in some cases two years or 
more, are not acceptable, and this has 
been brought to the Commissioner’s 
attention on a number of occasions. 
The Committee was pleased to note 
that the Commissioner has written to 
all officers involved in the grievance 
and discipline processes advising 
them of their responsibility to ensure 
that cases are handled expeditiously. 
The Committee has reason to 
believe that delays will diminish as 


members and the Force become more 
familiar with the external review 
process and as staffing levels in the 
groups responsible for grievances and 
discipline are increased. However, 
the Committee staff has been advised 
that delays are even greater for those 
grievances not referrable to the Com- 
mittee. It is hoped that the time taken 
to deal with grievances will improve 
for both referrable and non-referrable 
grievances. Parliament could not have 
intended that the external review 
process should prejudice the rights 
and interests of members whose griev- 
ances are not currently referrable to 
the Committee. 


RELATIONSHIP WITH THE FORCE 


The Force’s senior management has 
shown an open and constructive 
approach to the Committee’s requests 
and recommendations. 

The Commissioner often made 
time available for meetings with the 
Chairman; the result is a climate of 
frank and constructive discussion 
which is followed, in many cases, by 
confirmation of the issues settled. 
Other issues subject to further discus- 
sion were always set aside and pur- 
sued at an appropriate time. 

The Deputy Commissioner 
(Administration) has devoted consid- 
erable time to following up on discus- 
sions between the Commissioner and 
the Chairman, and his assistance is 
gratefully acknowledged. 


The staff of the Committee has 
enjoyed continuing consultation with 
the personnel of the Professional 
Standards Directorate and the Staff 


Relations Branch; these discussions 
have enabled both the Committee and 
personnel of the RCMP to correct 
situations which might otherwise 
have caused irritation. As discussions 
took place, remedial measures were 
taken to minimize the impact of any 
misunderstanding between the two 
bodies. Such co-operation is essential; 
the Committee is grateful that no 
effort has been spared to make these 
meetings fruitful. 

In addition, the staff has been 
assisted in its task by the National 
Executive of the Division Staff Rela- 
tions Representatives whose sugges- 
tions, explanations and assistance 
have helped the Committee. These 
members have considerable skill and 
experience which, in many cases, 
have assisted the Committee’s person- 
nel in better understanding the 
application of Force policy and its 
impact on members. The Committee 
has met with newly elected Division 
Staff Relations Representatives in an 
effort to communicate the Commit- 
tee’s mandate to them. 

The Committee is also grateful 
for the assistance received from the 
Force in the distribution of its 
material to each member of the Force; 
such communication is important to 
the success of the Committee’s work. 

There are still issues to be settled 
between the Committee and the 
Force. They are not ones which can be 
resolved in the early stage of a man- 
date; they require a fairly protracted 
discussion and the Committee is 
confident this dialogue will continue. 
There is no doubt a difference of 
opinion as to what constitutes suffi- 


cient grounds for recommendation 
for dismissal from the Force. There 
are also differing opinions with 
respect to what conduct impinging on 
integrity merits a dismissal. These and 
other fundamental differences require 
further discussion and research. 

The Committee is considering a 
program of research which would 
address the principles of sanctioning 
of police officers by their employers. 
The Committee believes that 
research, followed by discussion and 
debate, will assist in achieving more 
consistency between the policy 
applied by the Force and that 
advocated by the Committee. 

The most positive aspect of the 
relationship with the Force will be 
addressed elsewhere in this report 
but deserves a short comment under 
this heading: the enlarged interpreta- 
tion of the jurisdiction of the Com- 
mittee with respect to grievances is a 
positive step taken by the Force and 
deserves praise. 


OFFICES OF THE MINISTER AND 
DEPUTY MINISTER 


In the execution of his mandate, the 
Chairman on occasion consults with 
the Solicitor General, the Deputy 
Solicitor General and their respective 
senior staffs. 

Despite the demands of their 
offices, every request has been met, 
and an expression of appreciation is 
owed for the courtesy and prompt 
attention extended. 
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II THE YEAR UNDER REVIEW 


CASES 


The primary activity of the Committee 
is the review of cases referred to it by 
the Commissioner of the RCMP. 
Under the new RCMP Act, if the 
Chairman of the Committee is not 
satisfied with the Force’s proposed 
disposition of the case, he may report 
his findings and recommendations to 
the Commissioner and the parties 
involved or institute a hearing, after 
which the Committee’s findings and 
recommendations are forwarded to 
the Commissioner and the parties. 

Given the numbers and the 
nature of the Committee’s cases, it is 
not possible to report on all of them 
here. The following is a representative 
sample of the issues considered dur- 
ing the year. Cases 1 to 5 are disci- 
pline appeal cases; cases 6 to 10 are 
grievances. 


a) Discipline appeals 
1) Disgraceful conduct: theft 


A member of the Force was charged 
with disgraceful conduct pursuant to 
subsection 25(0) of the old RCMP 
Act. The charge resulted from the 
member's off-duty involvement in an 
alleged criminal act: shoplifting a 
feminine hygiene product worth 
$1.79 needed by his wife. A criminal 
charge relating to the incident was 
withdrawn. 

The member appeared before an 
RCMP Service Court and pleaded 
guilty. The Trial Officer imposed a 
reprimand and a fine of $500. The 
Trial Officer also recommended the 


dismissal of the member, notwith- 
standing the fact that there had been a 
joint submission from representatives 
for the Commanding Officer and the 
member that the member ought to be 
retained. The sentence and recom- 
mendation for dismissal were 
appealed by the member. 

On April 21, 1989, the Chairman 
issued his findings and recommenda- 
tions. He noted that, in Fedoriuk v. 
Commissioner of the RCMP, the 
Federal Court of Appeal had decided 
that dismissal cannot automatically 
flow from the commission of a service 
offence; each case must be examined 
in light of all relevant circumstances. 
Even though the Trial Officer did not 
have the benefit of considering the 
Fedoriuk decision, he ought to have 
given due consideration to the miti- 
gating circumstances presented in 
evidence. 

The member was prompt and 
consistent in explaining his conduct. 
He co-operated fully with the inves- 
tigators and he was not convicted in 
the criminal courts. He had an 
unblemished service record spanning 
six years. The Trial Officer also found 
the member to be remorseful: the 
member had immediately advised his 
supervisor and colleagues of the 
events and apologized for any embar- 
rassment his conduct might cause 
them. 

The member explained that he 
had been embarrassed to pay for the 
item but the Chairman considered 
that this was not a case where per- 


sonal circumstances such as unusual 
levels of stress and anxiety lead a 
normal person to irrational behaviour. 
A medical report indicated the mem- 
ber was not likely to repeat this type 
of offence. In his comments, the 
Chairman stated that the medical 
report must be ascribed some weight. 
Where expert evidence has a sound 
factual basis, is relevant and is uncon- 
tradicted, it is not to be rejected 
lightly. 

The member’s Commanding Offi- 
cer had not sought the member’s 
dismissal because he considered the 
member to be of value to the Force. 
Nevertheless, the Trial Officer stated 
that the Commanding Officer’s 
recommendation was one he was not 
bound to follow. The Chairman was of 
the view that the Trial Officer should 
not have ignored this recommenda- 
tion. 

The Chairman recommended the 
appeal be allowed in part. He recom- 
mended that the reprimand and the 
$500 fine stand, and that the 
member’s work be supervised for a 
period of six months. The Chairman 
recommended, however, that the 
Commissioner not accept the Trial 
Officer's recommendation for dismis- 
sal. 

On June 23, 1989, the Commis- 
sioner disagreed with the Chairman’s 
recommendations and ordered the 
member to resign. Other issues in this 
case are discussed in this report 
under the section entitled Issues and 
Concerns. 


2) Disgraceful conduct: false 
accusation 


A member of the Force was charged 
with disgraceful conduct pursuant to 
subsection 25(0) of the old RCMP 
Act based on two distinct incidents. It 
was alleged that the member had 
misrepresented facts about a col- 
league, by suggesting that the col- 
league had used drugs. In addition, 
the member failed to obey a lawful 
command by his superior that he not 
frequent guard posts when not on 
duty. 

The more serious of the two 
offences occurred when the member 
contacted a recruiting officer from a 
municipal police force and falsely 
informed him that a colleague in the 
RCMP, who had applied to the other 
force for employment, had been in 
possession of marijuana cigarettes. 
This allegation caused an investiga- 
tion involving both forces. The accu- 
sation proved to be false and mis- 
chievous. 

The member appeared before an 
RCMP Service Court and was found 
guilty. The member was fined $500 
and reprimanded; in addition, the 
Trial Officer recommended that he be 
dismissed from the Force. The convic- 
tion was appealed by the member. 

On September 1, 1989, the Chair- 
man issued his findings and recom- 
mendations. He first pointed out that, 
contrary to section 33 of the old 
RCMP Act, the charge did not contain 
separate statements and particulars 
for each of the two offences; the 
charge was therefore duplicitous. The 
Commissioner could however dismiss 


the appeal if a conviction had been 
properly entered for one of the 
offences. The Chairman stated that 
there was sufficient evidence to sup- 
port the finding of guilt based on the 
more serious offence of false accusa- 
tion. The evidence established the 
commission of the offence and that 
conviction alone was sufficient to 
support the service offence of dis- 
graceful conduct. 

Evidence hinged upon the con- 
flicting testimonies of the member 
and his colleague; therefore, the cred- 
ibility of the members was an issue. 
At the Service Court, several of the 
accused member’s supervisors testi- 
fied that he was unreliable, untrust- 
worthy and a liar. 

The Chairman recommended that 
the appeal be dismissed, a conviction 
being registered on the charge of 
disgraceful conduct based on the false 
accusation. He stated that those who 
inflict such maliciousness on others 
cannot be trusted to fulfil the office of 
peace officer. He further recom- 
mended that, should the recommen- 
dation for dismissal be followed, the 
fine ought to be set aside. 

While there was no appeal 
launched as to the sentence, the 
Chairman felt compelled to address 
this issue because it raised a number 
of concerns, especially regarding the 
rules of evidence. He stated that it is 
the duty of the Trial Officer, even 
when no objection is raised, to ensure 
that only relevant evidence be admit- 
ted. Despite this, there was no evi- 
dence that the member suffered any 
prejudicial effect from the irrelevant 
material considered. 


Another concern was the way in 
which a voir dire was conducted in 
relation to an ordered statement. A 
statement must be proven to be 
voluntary at a voir dire before it is 
admissible. Considering that the Trial 
Officer conducted an inquiry into the 
making of the statement and consid- 
ering that there was no clear obliga- 
tion in law to conduct a voir dire in 
such cases, the Chairman found that 
the procedural flaw in the way the 
voir dire was conducted was not 
cause for setting aside the decision of 
the Trial Officer. 

On October 13, 1989, the Com- 
missioner accepted the Chairman’s 
recommendation, ordered the mem- 
ber to resign and waived the $500 
fine. 


3) Contravention of the Code of 
Conduct: alteration of a 
performance appraisal 


A member was alleged to have con- 
travened the Code of Conduct, 
adopted under section 38 of the new 
RCMP Act, by altering his Perform- 
ance Evaluation and Review Report. 

Formal disciplinary proceedings 
were instituted against him and an 
RCMP Adjudication Board was con- 
vened. The Board decided that the 
allegation was established, repri- 
manded him and imposed a forfeiture 
of pay for six days. The Board’s deci- 
sion was appealed by the member. 

At the Adjudication Board, the 
member’s supervisor testified that he 
had prepared a draft 1988 Perform- 
ance Evaluation and Review Report 
for the member. He and the member 
discussed the evaluation report and 


they agreed on amendments to be 
made to the narrative part of the 
report but did not alter the scoring. 
The report was typed and returned to 
the supervisor. He gave the document 
to the member, who signed it and left 
it in the supervisor’s mail slot. The 
next day, the supervisor noticed that 
changes had been made in the report; 
upon returning from annual leave, the 
member was confronted with the 
allegation that he had made the 
changes, but he denied any wrong- 
doing. 

A preliminary review of the 
record led to the issuance of a notice, 
under section 8 of the RCMP External 
Review Committee Rules of Practice 
and Procedure, giving the parties an 
opportunity to supplement the record 
with regard to two issues: the admiss- 
ibility of alleged similar fact evidence 
and the applicability of the rule in 
Hodge’s Case. Neither written nor 
oral representations were received 
from either party. During the pro- 
ceedings, the Chairman received 
representations from Committee 
counsel which clarified the issues 
which were unclear on the record. 

On February 9, 1990, the Chair- 
man issued his findings and recom- 
mendations. What purported to be 
similar fact evidence had been intro- 
duced at the Adjudication Board to 
demonstrate that the member’s previ- 
ous assessment contained a mis- 
matched narrative and score. Not only 
was there no direct evidence that the 
member was responsible for the dis- 
crepancy in the previous evaluation 
report, there was no direct evidence 
that it had even been altered. The 
previous events had occurred almost 


two years earlier. Consequently, the 
Chairman was of the view that the 
Board should not have considered the 
previous events. 

At the Adjudication Board, the 
supervisor was unclear about identify- 
ing the changes to the appraisal 
because no original copy existed 
against which he could verify the 
typed report. It was found that the 
supervisor’s mail box was unlocked; 
therefore, access to the report was 
not exclusive. 

As the remainder of the evidence 
was circumstantial, the Chairman felt 
it necessary to examine the applica- 
bility of the rule in Hodge’s Case. In 
applying the proper test of proof on 
the balance of probabilities to the 
evidence, it became impossible to 
find that the member had committed 
the alleged contravention. There were 
too many loose ends in the case 
which, at best, caused some circum- 
stances to be suspicious. The Chair- 
man recommended that the appeal be 
allowed and that the sanction 
imposed by the Adjudication Board 
be rescinded. 

At the time of writing, no deci- 
sion had been received from the Com- 
missioner. 


4) Disgraceful conduct: false 
insurance claim 


A member of the Force was charged 
with disgraceful conduct pursuant to 
sub-section 25(0) of the old RCMP 
Act. The charge against the member 
resulted from his off-duty involve- 
ment in an insurance claim. 

The member had been the victim 
of a break-in at his residence. He 
provided the local police and his 


insurance broker with a list of stolen 
items, which included a television 
set. After doing so, he came to believe 
that some tools had also been stolen, 
and informed his insurer accordingly. 
He then found the television set that 
he had reported stolen but did not 
inform his insurer. He cashed a 
cheque that his insurer had given him 
as an interim payment for the stolen 
goods. He then found the tools he 
thought were stolen, but again did 
not notify his insurer. Finally, he 
reported the theft of his tools to the 
local police, although he then had 
them in his possession. 

The member appeared before an 
RCMP Service Court and was found 
guilty. The Service Court repri- 
manded him, imposed a forfeiture of 
pay for five days and recommended 
his dismissal. The conviction and 
sentence were appealed by the mem- 


ber. 
The Chairman stated that there 


was sufficient evidence to support the 
finding of guilt. The member’s con- 
duct over several weeks removed the 
possibility that this might have been a 
momentary lapse. He showed irre- 
sponsibility and a lack of judgment 
and integrity amounting to disgrace- 
ful conduct. 

The Chairman recommended that 
the member be reprimanded and 
dismissed because his conduct was 
inconsistent with the status of a peace 
officer. 

At the time of writing, no deci- 
sion had been received from the Com- 
missioner. 


5) Refusal to obey a lawful 
command: ordered statements 


A member was charged under the old 
RCMP Act with refusal to obey a law- 
ful command, namely refusing to 
answer questions relating to an inter- 
nal investigation. 

The member was subject to both 
an internal and a criminal investiga- 
tion, the status of which was 
unknown when the internal investiga- 
tor interrogated the member. The 
member’s counsel in the criminal case 
had “‘instructed”’ him not to answer 
questions. When ordered to provide 
answers the member deferred due to 
his counsel’s “instructions’’, saying 
he was not ready to answer. Subse- 
quently the member asked for the list 
of questions in order to establish their 
relevance. The investigator declined 
because the internal RCMP guidelines 
specified that the member had no 
right to consult counsel during inter- 
rogations. 

The Chairman reviewed the facts 
and gave the parties the opportunity 
to make further representations in 
writing, and verbally, on whether the 
charge had been properly laid eight 
months after the events, and whether 
the Charter affected the admissibility 
of ordered statements. Written 
representations were received from 
the parties pursuant to a notice under 
section 8 of the RCMP External 
Review Committee Rules of Practice 
and Procedure; both parties however 
indicated they would not make verbal 
representations at the proceedings. 

Prior to the proceedings a Divi- 
sion Staff Relations Representative 
made an application to be considered 


an interested person. A written notice 
of objection which also questioned 
the Chairman’s jurisdiction to hold 
the proceedings was received from 
the Commanding Officer’s repre- 
sentative, but he did not appear to 
support the objection at the proceed- 
ings. The applicant was granted inter- 
ested person status and made 
representations. Representations 
were also received from Committee 
counsel. 

In his findings and recommenda- 
tions the Chairman said the matter 
could be resolved without consider- 
ing the issue of delay in laying 
charges. The issue of admissibility of 
ordered statements could be 
addressed on the basis of the rules of 
fundamental justice. 

The member had been pressed to 
give answers in a matter which could 
still have been the subject of a crimi- 
nal investigation. The RCMP guide- 
lines permitted the disclosure of the 
tenor of ordered statements to crimi- 
nal investigators. The member was 
required to obey only “‘lawful’’ com- 
mands. As there was no provision in 
the old RCMP Act authorizing 
ordered statements, the lawfulness 
could only be determined in light of 
the relevance of the questions to the 
internal investigation and their 
impact upon the criminal investiga- 
tion. The member was not in a situa- 
tion where he could properly be 
expected to advise himself on those 
complex issues and therefore would 
have benefited from legal advice. The 
guidelines preventing access to legal 
counsel were merely internal policies 
and could not supersede the rules of 
fundamental justice which called for 
access to legal advice. Although it 
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was not necessary to resolve the issue, 
the same result would be reached 
under section 7 of the Charter. 

The Chairman recommended that 
the Commissioner quash the convic- 
tion because of the breach of the rules 
of fundamental justice; if the state- 
ments could not be ordered under the 
circumstances, the member could not 
be convicted of refusal to obey. 

At the time of writing, no deci- 
sion had been received from the Com- 
missioner. 


b) Grievances 


6) Reimbursement of legal and 
appraisal fees for the purchase of 
a house 


A member grieved the decision of the 
Force not to reimburse what the 
member deemed to be eligible 
expenses under the RCMP Relocation 
Directive. 

Upon relocating near his new 
posting, the member purchased a 
principal residence and property 
which comprised over 150 acres of 
land. The member applied for reim- 
bursement of the legal and appraisal 
fees that he had incurred. The request 
was refused on the grounds that the 
Force’s policy limited reimbursement 
to expenses associated with the pur- 
chase of a principal residence consist- 
ing of a single-family unit on a lot no 
larger than one acre. 

A Grievance Advisory Board 
unanimously recommended that the 
member be fully reimbursed for his 
legal and appraisal fees and that the 
Force should review its lot size 
restrictions in light of possible dis- 
criminatory practices relative to life- 
style preferences. 


The Division Commanding Offi- 
cer, after consulting with Headquar- 
ters in Ottawa, stated he was unable 
to support the recommendations of 
the Grievance Advisory Board. The 
member requested that the matter be 
referred to the next level of the griev- 
ance process. 

Informal attempts at resolving 
the issue had taken three months 
when the formal grievance was pre- 
sented. The Level I decision was made 
three months later after the member 
constituting Level I had referred the 
matter to Ottawa for decision. It had 
been returned to him as the person 
with authority in that regard. The 
decision itself was overly brief. A 
further three months later, the Com- 
missioner was briefed on the file. The 
grievance was then referred to the 
Committee. A total of 12 months had 
elapsed since the request for reim- 
bursement had been made. 

On June 30, 1989, the Chairman 
issued his findings and recommenda- 
tions. He found that the limits in the 
RCMP Relocation Directive applied 
only to the sale of property; it did not 
limit the size of property purchased 
and this was equally true for lawyers’ 
fees and appraisal fees. The Chairman 
recommended that the Level I juris- 
diction be clarified for the benefit of 
all parties to the grievance process. 
He also recommended that guidelines 
should be issued to all RCMP mem- 
bers constituting Level I clarifying the 
scope of their obligations under sec- 
tion 7 of the Commissioner’s Standing 
Orders (Grievances ). 

On August 3, 1989, the Commis- 
sioner accepted the Chairman’s 
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recommendations to reimburse the 
member for appraisal expenses and 
legal fees. 


7) Reimbursement of legal fees 
for the purchase of a residence 
by a common-law couple 


A member grieved the decision of the 
Force not to reimburse the full 
amount of legal fees for the purchase 
of a new residence. 

The member was relocated by the 
Force to a new post. Almost two years 
later, the member informed the Force 
that he was living in a common-law 
relationship and, shortly thereafter, 
the couple jointly purchased a resi- 
dence. At the time of the purchase, 
the member made a claim for reim- 
bursement of legal fees. The Force 
reimbursed the member 50 per cent 
of the total amount of these fees. 

Exactly one year after having 
entered into this relationship, the 
member submitted a second claim, 
requesting the reimbursement of the 
remaining 50 per cent of his legal 
fees. He was informed that the Force 
was unable to process his second 
claim because his partner only 
became his “‘spouse”’ for the purposes 
of the RCMP Relocation Directive 
following the expiry of the two-year 
period during which he could claim 
the full amount of relocation 
expenses. 

The member filed a grievance; 
shortly thereafter a Grievance Advi- 
sory Board made a unanimous finding 
in favour of the member and recom- 
mended that the remaining 50 per 
cent of the legal fees be reimbursed. 
In its findings, the Board found the 


RCMP Administration Manual ambig- 
uous and misleading. The Division 
Commanding Officer declined to rule 
on the grievance, referring it instead 
to the Director, Financial Control and 
Authorities, at Headquarters for 
adjudication; the grievance was 
denied. The member requested a 
Level II decision. 

The Chairman issued his findings 
and recommendations on July 7, 
1989. He was satisfied that, on the 
facts, a common-law relationship did 
exist at the time of the second request 
for reimbursement, and this was rec- 
ognized by the Force. It had only 
become established (one year of 
cohabitation ) after the two-year 
period following the relocation of the 
member and therefore, after the end 
of the period during which the mem- 
ber qualified for reimbursement. The 
spouse’s claim could not be validated 
retroactively. The Chairman recom- 
mended that the Administration 
Manual be rewritten to clarify the 
entitlements of common-law spouses. 

Although this disposed of the 
grievance, the Chairman felt com- 
pelled to comment on the Level I 
grievance process. As he had already 
recommended in Case 6, the Commis- 
sioner’s Standing Orders (Griev- 
ances ) needed clarification. The grie- 
vor must be able to know beforehand 
who has jurisdiction to hear a griev- 
ance. 

As well, the Chairman raised the 
question of the role of the Staff Rela- 
tions Branch in the grievance process. 
The Staff Relations Branch had for- 
warded an unrequested analysis of a 
grievance to the Level I adjudicator. 
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Under the new RCMP Act, the Branch 
is not a party to a grievance, and no 
provisions of the Act or the Regula- 
tions authorize it to play the role of a 
Grievance Advisory Board. 

On August 11, 1989, the Com- 
missioner accepted the Chairman’s 
recommendations and the grievance 
was denied. 


8) Recovery of transfer allowance 
and moving expenses 


A member grieved a decision relating 
to his transfer allowance and moving 
expenses; the RCMP claimed he had 
exceeded his entitlement as a 
‘single’? member. 

The member was relocated and 
he submitted a claim for the reim- 
bursement of expenses incurred by 
himself, as well as his spouse and 
child. Although the Force initially 
reimbursed the moving expenses on 
the basis that he had relocated as a 
married member, it subsequently 
concluded that the member had been 
separated from his spouse. Relocation 
entitlements are different for a single 
member and one with dependents. 
The Force therefore claimed a reim- 
bursement from the member of the 
part of the transfer allowance and 
moving expenses exceeding his enti- 
tlement as a single member. 

After attempts at informal resolu- 
tion, the member filed a formal griev- 
ance. A Grievance Advisory Board 
was convened three months later and 
it recommended that the grievance 
not be upheld. The Division Com- 
manding Officer concurred with the 
Board’s recommendation. 


The member requested that the 
grievance be forwarded for Level II 
adjudication. This request remained 
under review by the Force for a 
period of 10 months during which 
time sums were deducted from the 
member’s pay to reimburse the Force 
for the excess transfer allowance and 
moving expenses. 

The evidence presented to the 
Committee revealed that the member 
had listed his spouse and child as 
dependents in his relocation claim. It 
was found that the member and his 
spouse had in fact separated and were 
living apart prior to the relocation. 
The move itself did not constitute 
evidence of a common relocation: 
although both shipments were loaded 
onto the same moving van, their desti- 
nations were different, as the two 
parties were to live in separate resi- 


dences. 
The Chairman issued his findings 


and recommendations on November 
17, 1989. He found that in spite of 
conflicting advice the member did 
not properly consult the official 
authorized to provide a binding inter- 
pretation on relocation. Even though 
the member was still lawfully married 
and contributing to the living 
expenses of his spouse and child, they 
were not “‘dependents”’ under the 
terms of the RCMP Relocation Direc- 
tive. For the term ‘‘dependents” to 
apply in such cases, the spouse 
and/or child must live with the mem- 
ber. The member was therefore 
entitled to reimbursement for his own 
moving expenses, but not those of his 
spouse and child. Consequently, the 
member was only entitled to a trans- 
fer allowance payable to a member 
moving without dependents. The 
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amounts originally paid by the Force 
therefore exceeded the member’s 
entitlement. 

On December 11, 1989, the Com- 
missioner accepted the Chairman’s 
recommendation to deny the mem- 
ber’s grievance. 


9) Reimbursement of real estate fees 
and first mortgage penalty on the 
sale of a residence 


A member grieved the Force’s refusal 
to reimburse all of his real estate fees 
and a first mortgage penalty incurred 
on the sale of his principal residence 
and the land on which it was located. 

The member sold his residence 
when he was relocated. His residence 
was built on 20 acres of land. This lot 
was indivisible according to a munic- 
ipal by-law. The member’s claim for 
reimbursement was refused in part, 
on the grounds that the RCMP Reloca- 
tion Directive limits reimbursement 
to expenses related to lots no larger 
than one acre. 

The Force commissioned an 
independent appraiser to assess the 
value of the member’s property and, 
more specifically, the value of the one 
acre on which the residence was 
built. Based on the appraiser’s report, 
the Force concluded that the 
member’s residence and the acre on 
which it was built represented 92.47 
per cent of the sale price of the mem- 
ber’s property and 92.5 per cent of 
the first mortgage penalty. The mem- 
ber grieved the Force’s decision 
regarding the real estate fees and the 
first mortgage penalty on the grounds 
that his was an exceptional case, to 
which the RCMP Relocation Direc- 
tive did not apply. 


A Grievance Advisory Board 
recommended that the Force reim- 
burse the member the full amount of 
the real estate fees and the first mort- 
gage penalty. This recommendation 
was based on the residential use of 
the lot, the zoning regulation prevent- 
ing subdivision, and the minimum 
dollar-value involved. The Division 
Commanding Officer at first con- 
sidered himself without jurisdiction 
to adjudicate upon the grievance, but 
the Staff Relations Branch in Ottawa 
asked him to do so. The Commanding 
Officer denied the member’s griev- 
ance. The member requested that his 
grievance be forwarded for Level II 
adjudication. 

On January 12, 1990, the Chair- 
man issued his findings and recom- 
mendations. The lot on which the 
member’s residence was built was 
legally indivisible; hence the member 
was prohibited from dividing it or 
selling any part of it. The RCMP Relo- 
cation Directive states that the prin- 
cipal residence must be on a lot of a 
size appropriate to its location. 
According to two appraisers’ opin- 
ions, one for the member and one for 
the Force, it is common in that area to 
have lots varying from one acre to 40 
acres. The Chairman therefore found 
that the member’s lot was of a size 
appropriate to its location, and that 
full reimbursement could be author- 
ized under the Directive. The same 
principles applied to real estate fees 
and mortgage penalties. The Chair- 
man therefore recommended that the 
Commissioner reimburse the member 
the full amount of his real estate fees 
and mortgage penalty. 
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The Chairman noted that the 
grievance could have been resolved at 
Level I. The Division Commanding 
Officer had authority to approve the 
payment of the claim. However, the 
lack of clarity in the RCMP Reloca- 
tion Directive was instrumental in 
the authority not being exercised. He 
added that this was particularly 
unfortunate in this case considering 
both the insignificant amount 
involved (less than $500) and the 
Commanding Officer’s initially sym- 
pathetic reaction to the member’s 
claim. The Chairman also commented 
on the delay in forwarding the matter 
for Level II adjudication, the absence 
of certain material from the record 
referred for review and the need to 
redraft the RCMP Relocation Direc- 
tive, which is the source of some 


confusion. 
On March 14, 1990, the Commis- 


sioner accepted the Chairman’s 

recommendation that the member be 
reimbursed the full amount of his real 
estate fees and first mortgage penalty. 


10) Reimbursement of meal costs 


A member grieved the Force’s deci- 
sion not to reimburse the cost of 
meals ordered while on duty. 

The member was responsible for 
the security of an important person 
for two days. One of the requirements 
of his duty was to remain in a hotel 
room which was not equipped to 
store food. Because of this, the mem- 
ber ordered a meal on both days. 

The member claimed reimburse- 
ment for his two meals, for a total 
value of $22.30. The divisional Finan- 
cial Services and Supply Branch 


refused to reimburse the member and 
the member grieved the decision. 

On March 8, 1990, the Chairman 
issued his findings and recommenda- 
tion. The circumstances were such 
that the member had no option other 
than to order a meal each day. More- 
over, the member’s original claim had 
been authorized by his superior. The 
Chairman recommended that the 
member be immediately reimbursed 
the sum of $22.30. 

At the time of writing, no deci- 
sion had been received from the Com- 
missioner. 


RESEARCH PROGRAM 


An important element of the Commit- 
tee’s work is its research program. To 
facilitate the Committee’s review of 
grievances and appeals, research is 
carried out on mandate-related 
issues. This research is made neces- 
sary by the lack of existing material 
relating to human resource manage- 
ment in the police environment. 

Research is carried out on a case- 
by-case basis, when Committee mem- 
bers or staff reviewing referrals 
require additional information on 
issues being considered. 

Planned research is done by way 
of discussion and consultation papers 
on topics relating to the police com- 
munity. Ongoing consultation with 
the RCMP, other police forces, police 
commissions and academics is part of 
the Committee’s research program. It 
also includes the publication of infor- 
mation brochures and a monthly com- 
muniqué to RCMP members. 
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An important part of the Com- 
mittee’s research activities is its 
annual seminar to discuss police 
human resource management issues. 
The seminar provides a forum for 
frank and open discussions by practi- 
tioners and academics of issues which 
are likely to come before the Commit- 
tee. In an effort to ensure that all 
participants have an opportunity to 
become involved in the exchange of 
ideas, the number of attendees is 
limited. Because of this decision, the 
Committee was forced to refuse a 
number of people who had expressed 
an interest in attending. 


a) Discussion and Consultation 
Papers 


1) Relocation 


One of the discussion papers pub- 
lished last year was entitled “‘Reloca- 
tion — A Painless Process?” The 
paper was distributed to 150 inter- 
ested parties throughout the police 
community in Canada and abroad. 
The purpose of these consultations 
was to verify the accuracy of data, to 
gather feedback on the form and con- 
tent of the discussion paper, to pick 
up models or options that the Com- 
mittee may have overlooked and to 
complete the comparative analysis. 
Based on the views of those who 
responded, it is clear that relocation 
is an issue of increasing interest to 
those affected, both employers and 
employees. Most comments focused 
on the financial aspects of relocation, 
with an emphasis on the need for 
cost-effective solutions that allow for 
flexibility in dealing with employee 
relocation needs. The cost-effective- 


ness aspect is particularly pertinent 
to organizations which are publicly 
funded. 

The principal conclusion reached 
in the consultation paper was that 
organizations which appear to have 
successful relocation programs share 
certain characteristics. These com- 
prise a flexible program based on 
ongoing communication aimed at 
balancing the goals of the organiza- 
tion with the needs of employees. 


2) Medical Discharge 


The Research Directorate also pub- 
lished its third discussion paper 
entitled “‘Medical Discharge — A 
Police Perspective”. The discussion in 
this paper focused on the importance 
of reaching a balance between the 
interests of the employer and those of 
an incapacitated employee in a way 
that minimizes losses to both. 

To illustrate how certain employ- 
ers have dealt with this challenge, the 
paper reviewed the medical discharge 
policies and practices of eight organi- 
zations from both the public and 
private sectors. While it is clear that 
there is no single medical discharge 
policy which responds to all possible 
situations, there are common princi- 
ples that employers, employees, medi- 
cal boards, courts and tribunals have 
focused on: 

a) the impact on the employee; 

b) the impact on the employer; 

c) the consistency of treatment 

between employees under 
similar circumstances; and 

d) the application of the princi- 

ples of natural justice, both 
procedurally and substan- 


tively, in determining whether 
to discharge the employee. 

This paper was distributed to 151 
individuals and organizations for 
consultation purposes. As with other 
reports, to ensure a broad range of 
responses and ideas, the Committee 
did not limit distribution to police 
organizations. Comments received 
were published in a consultation 
report. 

Respondents felt the issues raised 
in the paper, particularly the social 
and legal considerations, were signifi- 
cant in the discussion of medical 
discharge. Both parties, employer and 
employee, expressed an interest in 
fostering an atmosphere of fairness 
and co-operation in their relationship 
on matters pertaining to medical 
discharge. Generally, employers 
asserted that employees who cannot 
fulfil their obligations may be dis- 
charged, but that the employer retains 
a discretionary authority to accom- 
modate the disabled employee. 

The medical discharge paper and 
subsequent consultation process have 
provided a useful exchange of ideas 
and discussion of policies and prac- 
tices in this difficult area. Through 
this process, the Research Directorate 
has helped to foster progressive, 
effective and informed policy-making 
throughout the police community: 
one police force studied has decided 
to review and revise its medical dis- 
charge policy in light of the results of 
the committee’s research. 


3) Upcoming topics 


Research has been completed on 
three projects highlighted in last 
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year’s Annual Report as research 
requirements for 1989-90. These are 
in the areas of police dismissal proce- 
dures, employee assistance programs 
and post-complaint discipline. 

The discussion paper on police 
dismissal procedures is ready for 
publication. This paper examines the 
characteristics and practices of disci- 
plinary and non-disciplinary dismissal 
in Canadian police forces, and in 
certain private corporations. In addi- 
tion, it outlines a range of options 
available for the development of 
future policies and procedures relat- 
ing to police dismissal. 

Research has also been com- 
pleted on employee assistance pro- 
grams. This paper will sketch the 
development of programs in govern- 
ment and in the private domain, will 
identify the advantages and disadvan- 
tages of a variety of models, and will 
discuss the potential impact of 
employee assistance programs on 
employee conduct leading to discipli- 
nary action by the employer. 

The paper on post-complaint 
discipline will discuss the disciplin- 
ing of members of police forces fol- 
lowing complaints from the public. It 
will include comparative information 
from organizations with decision- 
making authority in Canada and other 
countries. The paper will also discuss 
factors taken into account in making 
decisions on post-complaint discipli- 
nary matters. 

Consultation is continuing in 
relation to research priorities for 
1990-91. One area of particular inter- 
est to the Committee is the examina- 
tion of proper principles of disci- 


pline. This will probably be the sub- 
ject of a research paper in the 


near future. 
The Committee extends its 


appreciation to all who gave gener- 
ously of their time and expertise in 
the preparation and review of the 
research documents. Without the 
input of many individuals and organi- 
zations, the Committee’s research 
program would not have progressed 
to its present state. 


b) Seminar on Police Human 
Resource Management 


As it has in previous years, the Com- 
mittee held a seminar in Ottawa in 
March, 1990, on police human 
resource management. The program 
and the list of participants can be 
found in Annex 2. 

This annual event has proved to 
be an important element of the Com- 
mittee’s research program. The semi- 
nar’s main goal has been to provide a 
forum for open and frank discussion 
on police human resource issues 
which are likely to come before the 
Committee in its review of cases 
referred to it by the Commissioner of 
the RCMP. The Committee was 
honoured that the Solicitor General, 
the Honourable Pierre H. Cadieux, 
took time to open the seminar and 
speak to the participants. The Com- 
mittee would like to acknowledge the 
support of J. Tait, Q.C., Deputy Minis- 
ter of Justice and Deputy Attorney- 
General of Canada, who also 
addressed the participants. 

The same format used in previous 
years was retained: discussion based 
on research documents, both those 
previously distributed and those cur- 


rently being produced. Topics 
addressed were medical discharge, 
police dismissal procedures, 
employee assistance programs and 
post-complaint discipline. The semi- 
nar helped to define the nature and 
scope of some of the problems facing 
the Committee and to begin the pro- 
cess of finding satisfactory solutions. 
Discussion at the seminar forms 
an important element of the consulta- 
tion phase in the production of 
research papers and also consolidates 
co-operative relationships among the 
organizations represented. Participa- 
tion from across Canada brings new 
ideas and different perspectives to 


bear. 
The chief of a police force ina 


major metropolitan area commended 
the Research Directorate of the Com- 
mittee for its work and the consulta- 
tion carried out in relation to medical 
discharge, as a result of which his 
force is reviewing its position. He saw 
attendance at the seminar as an 
opportunity for police forces to 
exchange views on enlightened 
human resource options. He said, 
“I’m very excited about what is going 
on today and I really think that I may 
be able to find some of the answers 
that our force is looking for.’’ This 
comment and others like it which the 
Committee has received reinforce the 
value of the seminar and the Commit- 
tee’s research program. 


c) Communications 


As a communications element of its 
research program, the Committee 
distributed to all RCMP members a 
brochure entitled ““Your Grievances 
and Appeals’. This brochure is 
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designed to explain the mandate and 
activities of the Committee. It 
includes questions and answers, a 
selection of cases reviewed in 1988- 
89 and a brief overview of some issues 
the Committee wishes to resolve in 
future. Distribution of this brochure 
has resulted in many telephone calls 
to the Committee requesting addi- 
tional information, advice on how to 
proceed with grievances and requests 
for copies of the discussion and con- 
sultation papers. 

Through its monthly com- 
muniqué, the Committee seeks to 
maintain a dialogue with members of 
the RCMP to ensure that its role, 
mandate and independence continue 
to be understood. The publication 
informs RCMP members of the Com- 
mittee’s ongoing activities, including 
brief descriptions of grievances and 
appeals, recommendations in relation 
to them, conferences and meetings 
attended, and addresses given by the 
Chairman. 


d) Speeches, Visits and Conferences 


The Chairman addressed a number of 
organizations to acquaint them with 
the mandate of the Committee. Audi- 
ences included the Ontario Associa- 
tion of Chiefs of Police, the Canadian 
Association of Chiefs of Police, the 
RCMP Inspectors’ Orientation and 
Development Course No. 17-2, the 
Symposium on Police Ethics, the Con- 
gress of the Quebec Federation of 
Policemen and the RCMP Executive 
Development Course. 

The Committee was visited by the 
Honourable E.P. Pickering, Minister 
for Police and Emergency Services 
and Leader of the Government in New 


South Wales, Australia, Lawrie Yeo- 
mans, his principal policy advisor, 
and Virginia Sipos, his executive offi- 
cer. Another visitor was J.E. Hatton, a 
member of Parliament in New South 
Wales. 

Members of the Committee 

attended the following conferences: 

e the International Association 
for Civilian Oversight of Law 
Enforcement; 

e the Ontario Association of 
Chiefs of Police; 

e the 5th Annual Conference of 
Canadian Administrative Tri- 
bunals; 

¢ the RCMP Public Complaints 
Commission Annual Meeting; 

e the 84th Annual Conference of 
the Canadian Association of 
Chiefs of Police; 

e the Canadian Ombudsman 
Conference; 

e the Ombudsman Staff Work- 
shop; 

e the Symposium on Police Eth- 
ics; 

e the Quebec Federation of 
Policemen Conference; 

e the Law Enforcement Human 
Resources Conference; and 

e the Panel on Administrative 
Tribunals. 


e) Consultation 


To increase public awareness of the 
Committee, emphasis was placed on 
responding promptly to requests for 
information. During the year, the 
1988-89 Annual Report, the consulta- 
tion report on relocation, Discussion 
Paper 3: ‘Medical Discharge — A 
Police Perspective’ and the consulta- 
tion report on medical discharge 
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were distributed to parliamentarians, 
federal and provincial government 
departments, deputy ministers, attor- 
neys general and solicitors general of 
the provinces and territories, mem- 
bers of the Canadian Association of 
Chiefs of Police and the Canadian 
Police Association, the Commissioner 
of the RCMP, the national executive 
of the RCMP’s Division Staff Relations 
Representatives, police services 
across Canada, ombudsmen, heads of 
institutions, commissions, boards and 
advisory councils, major Canadian 
corporations, university and college 
libraries, management consultants, 
academics and interested individuals. 
Foreign institutions and police 
departments have also expressed an 
interest in receiving the Committee's 
research documents. 


ADMINISTRATION 


The Committee is a distinct organiza- 
tion under Schedule 1 of the Finan- 
cial Administration Act, with a sepa- 
rate vote in the appropriation pro- 
cess; it reports to Parliament through 
the Solicitor General. Because of its 
size, it relies on the Solicitor General 
Secretariat for support services such 
as personnel and staff relations, and 
financial administration. Given the 
nature of these services and the 
impact they have on the operations of 
the Committee and the Secretariat, a 
Memorandum of Understanding has 
been signed between the two groups, 
outlining the parties’ respective roles 
and responsibilities and establishing 
reasonable expectations for each. 


The Committee is particularly 
appreciative of the contribution of its 
employees. Because of the size of the 
staff, each is called upon to play a key 
role in supporting the activities of the 
Committee and to demonstrate a high 
degree of flexibility and responsibil- 
ity. 

Reference has been made to the 
fact that the Committee will be 
receiving more referrals from the 
RCMP. The new interpretation of the 
Committee's jurisdiction and 
increased awareness of the Commit- 
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tee within the RCMP will hasten this 
result. As it has no control over the 
grievance process until a case is 
referred to it, the Committee cannot 
predict the level of its workload. 
However, if the last three months of 
the fiscal year are indicative of a con- 
tinuing trend, the Committee’s staff 
will be unable to cope with the num- 
ber and complexity of RCMP referrals. 
In this case, the Committee will be 
forced to request additional resources 
for the balance of 1990-1991 and 
subsequent years. 


III ISSUES AND CONCERNS 


POWER TO HOLD HEARINGS AND 
ISSUE DIRECTIVES 


The RCMP has questioned the author- 
ity of the Committee to hold hearings 
to review the evidentiary basis for a 
decision of the Force. In one case 
where there were obvious contradic- 
tions in the evidence which had not 
been resolved within the internal 
Force process, the Chairman of the 
Committee received representations 
from the Force questioning the 
authority to hold a hearing de novo. 

The Committee takes a firm stand 
on this issue. The new RCMP Act 
unequivocally permits the holding of 
hearings where further inquiry is 
warranted, or where the matter has 
not been sufficiently examined within 
the Force. That the Committee will 
receive evidence different from that 
previously given is an obvious possi- 
bility under the system established by 
Parliament; in this respect the Act 
follows numerous other review sys- 
tems including the internal RCMP 
system under which the Commis- 
sioner may order a new hearing. It is 
the Committee’s position that it may 
hold de novo hearings in cases of 
insufficiency of the internal Force 
process. 

Even where the Committee 
sought clarification of narrow legal 
issues, it did not receive full co-oper- 
ation. In two cases where the Chair- 
man decided to forego the expense 
and complexity of a hearing by 
accepting legal representations orally 
and in writing, the parties were not 


particularly responsive. In neither 
case did the parties make oral 
representations; in one case no 
representations of any kind were 
made pursuant to the notice given 
under section 8 of the Committee’s 
Rules of Practice and Procedure. 

It is unfortunate that neither the 
Committee nor, ultimately, the Com- 
missioner could receive the benefit of 
full submissions on the fundamental 
issues involved. No blame is ascribed 
to the Commissioner; in his capacity 
as a quasi-judicial decision-maker, he 
could not be involved at this stage. 
The Force, through the Deputy Com- 
missioner (Administration ), has 
recently advised the Chairman that in 
view of the assistance Committee 
hearings give the Commissioner in his 
decision-making role, appropriate 
officers’ representatives and Force 
counsel will appear at hearings 
involving either fact or law in future. 
The Committee is pleased that this 
issue has been resolved. 


JURISDICTION OF THE COMMITTEE 


In a discipline case not previously 
referred to which arose under the old 
RCMP Act but was referred for review 
pursuant to the new RCMP Act, the 
RCMP showed inconsistency in its 
position regarding the jurisdiction of 
the Committee. 

The member had been charged 
with disobeying a lawful order and 
with disgraceful conduct against a 
female member of the Force, under 
subsections 25(a) and (0), respec- 


tively, of the old RCMP Act. The Ser- 
vice Court had found the member 
guilty, fined him $100 and recom- 
mended his dismissal from the Force. 

The matter had been referred to 
the Committee for review in accord- 
ance with the position taken by the 
RCMP that, to the extent possible, all 
matters arising prior to June 30, 
1988, would be so referred. Acknowl- 
edgements of receipt of the matter 
were sent to both parties; when it 
became apparent to the Chairman 
that a hearing would be required, 
notices to that effect under the new 
RCMP Act were sent. The parties also 
received other notices regarding the 
hearing; the member even requested a 
postponement under provisions of the 
Committee’s Rules of Practice and 
Procedure. 

A few days before the hearing was 
to begin, the Force questioned the 
Committee’s jurisdiction for the first 
time. When the matter was discussed 
with the Commissioner, it was under- 
stood that the issue would not be 
raised at the hearing. 

However, at the hearing, counsel 
for the Force took the position that 
the Committee had no jurisdiction, 
because the matter had been referred 
by ‘“‘mistake’’. Counsel for the Force 
further argued that the Commissioner 
would make a Board of Review avail- 
able to the member under the old 
RCMP Act. There was no statutory 
authority for such boards as the new 
RCMP Act had come into force. The 
matter was returned to the RCMP. 

Notwithstanding the Service 
Court’s findings, the matter was even- 
tually settled internally with the con- 


viction being affirmed, but the mem- 

ber receiving a reprimand rather than 
dismissal. It is questionable whether 

the interests of justice, the Force and 
the public were properly considered 

in arriving at this conclusion. 


LEVEL I — AUTHORITY AND 
JURISDICTION 


The new grievance procedure under 
the new RCMP Act came into force on 
June 30, 1988. It was to be expected 
that there would be a period during 
which corrections and adjustments 
would be required. Such corrections 
still seem necessary with regard to the 
identification of Level I authority in 
grievance matters. 

The Commissioner’s Standing 
Orders (Grievances ) set out who has 
authority to adjudicate on grievances 
at the first level. The implementation 
of these Standing Orders has led to 
difficulties in identifying who actually 
has authority and the extent of that 
authority. 

In certain cases divisions have 
sought assistance in a grievance from 
policy centres at Headquarters. Upon 
receiving a response, the division has 
deemed itself bound by the Headquar- 
ters ‘“‘decision’’, thus shifting the 
responsibility to make the Level I 
decision to Headquarters. This has 
led to uncertainties in the process, as 
well as to lengthy delays before a 
decision could be made. 


ENSURING FAIRNESS 


In Case 1 discussed above, the mem- 
ber undoubtedly was aware that a 
joint submission regarding his reten- 
tion on the Force would be made to 
the Trial Officer when he pleaded 
guilty to the charge of disgraceful 
conduct. It is important to note the 
significance of the submission of the 
Appropriate Officer because, under 
the Millhaven Fibres test, that officer 
plays a large role in determining the 
continued value of the member to the 
Force. 

The Committee Chairman 
stressed to the Commissioner the 
importance of ensuring fairness in 
light of the joint submission. The 
Commissioner decided to uphold the 
decision of the Trial Officer and 
rejected the Committee’s recommen- 
dation and the member’s appeal on 
June 23, 1989. In his decision, the 
Commissioner adopted a strict inter- 
pretation of the old RCMP Act, 
indicating that the Trial Officer could 
choose not to follow the joint submis- 
sion because it was not binding upon 
him. 

In College of Physicians and 
Surgeons of Ontario v. Petrie and 
Shek v. Ontario College of Pharma- 
cists the Supreme Court of Ontario 
has held that the audi alteram par- 
tem rule requires that, in circum- 
stances similar to this case, a person 
must be given an opportunity to make 
representations on the more severe 
penalty the disciplinary board intends 
to impose. In Petrie, Callaghan 
A.G JAG Ssaid (p21:122);: 
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At the conclusion of the hearing, a 
joint submission was made to the 
committee by counsel on behalf of the 
college and on behalf of the appellant. 
On that occasion, both agreed that 
justice would be satisfied by a penalty 
of an unpublished reprimand. The 
committee, after hearing the joint 
submission, took a short recess and, 
upon resuming, made its findings as to 
conviction and then imposed the 
reprimand and the suspension above 
mentioned. 


It is the imposition of the suspension 
that has caused us some concern. 
While it is within the jurisdiction of 
the committee to reject a joint sub- 
mission, we are of the view that when 
a committee with disciplinary power 
rejects such a submission and pro- 
poses to impose a sentence of a more 
severe character, then the rule of audi 
alteram partem should be invoked, 
and the committee should afford 
counsel the opportunity to make 
representations addressing the issue 
of the more severe penalty. 


It is our view that a tribunal imposing 
a more substantial penalty than that 
which has been recommended on a 
joint submission should follow care- 
fully that fundamental principle and 
indicate to those appearing before it 
that it is considering imposing such a 
penalty and request submissions 
thereon. 


The failure to accept the recommen- 
dation that the reprimand be unpub- 
lished and the imposition of the sus- 
pension involve potential economic 
consequences of a significant nature 
for the appellant. His counsel should 
have been afforded an opportunity to 
comment and make submissions in 
reference thereto. 


TYPES OF DISCIPLINE 


Before the proclamation of Parts III to 
V of the new RCMP Act (1986), the 
Committee and the Commissioner 
had discussed the impact of the new 
provisions on cases which remained 
to be resolved on proclamation. In 
order to ensure fairness and to give 
members the benefit of the new legis- 
lation, the Commissioner indicated 
he would refer ongoing cases to the 
extent possible. The Committee has 
indeed reviewed a number of such 
cases. However it is somewhat sur- 
prising that, two years following proc- 
lamation, the Committee is still 
reviewing disciplinary cases proc- 
essed by the Force under the old Act. 

The Committee originally 
expected to review proceedings ini- 
tiated under the old Act prior to proc- 
lamation. However, some referrals 
deal with proceedings initiated under 
the old Act after the new Act was 
proclaimed. This has led to a serious 
difficulty: under the former RCMP 
Act, service charges were laid by 
order of the Commissioner. The new 
Act does away with this procedure 
and preserves the impartiality of the 
Commissioner by limiting his involve- 
ment to the ultimate determination of 
a matter. One can easily understand 
the potential for an apprehension of 
bias where the appellant perceives 
that the Commissioner, after procla- 
mation of the new Act, nonetheless 
chooses to order the laying of a 
charge he knows he may ultimately 
review on appeal. 

One might have expected the 
Force and its members to realize that 
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they would benefit from following the 
“decriminalized”’ process under the 
new legislation, because it has 
changed from a penal approach (see 
the decision of the Supreme Court of 
Canada in R. v. Wigglesworth) toa 
labour relations one based upon cor- 
recting and improving behaviour. 


LEGAL ISSUES 


a) Burden of Proof and Evidentiary 
Questions 


The old RCMP Act called for proof of 
service offences beyond a reasonable 
doubt, the standard of proof in crimi- 
nal cases. Considering that the 
Supreme Court of Canada in R. v. 
Wigglesworth decided that major 
service offences had penal conse- 
quences, that standard of proof was 
appropriate. 

The new RCMP Act is drafted 
quite differently. Gone are the possi- 
bility of imprisonment for one year 
and the references to offences, con- 
victions, charges and sentencing. The 
Act now deals with allegations of 
contravention of the Code of Conduct 
and uses terminology commonly seen 
in labour relations settings. The alle- 
gation of contravention must be 
established on a balance of probabili- 
ties, the standard of proof applicable 
in civil cases. 

Under the new RCMP Act, inter- 
nal boards are not fettered by strict 
rules of evidence, provided that their 
process is fair. There are some dif- 
ficulties in identifying the legal prin- 
ciples of evidence applicable to civil 


cases, and this became obvious in a As far as disciplinary cases are 


case referred to the Committee which concerned, character evidence can be 
was conducted entirely under the adduced by the Force only if the 
new Act (Case 3). Unfortunately, member has put his or her character 
when the Chairman sought to clarify in issue. Disciplinary files cannot be 
these issues, the parties did not simply thrown in for good measure or 
respond with any representations. to “obtain a complete picture” when 
Although the new Act allows attempting to establish a contraven- 
greater freedom in evidentiary mat- tion of the Code of Conduct. 
ters, contravention of the Code of In determining a sanction, the 
Conduct can still be established only appropriate officer must first deter- 
on the basis of properly received evi- mine the range applicable to the 
dence. The progression from rules of established contravention. A member 
criminal evidence requiring proof cannot be sanctioned on his or her 
beyond a reasonable doubt to rules in whole life, although the member’s 
civil cases where the burden of per- background may be relevant in the 
suasion is upon a balance of probabili- determination of which sanction(s) 
ties must ensure that fairness prevails. will be applied. 


As the Committee begins to receive 

disciplinary cases under the new Act, 

it will be monitoring the process with The rules relating to the admission of 

interest. similar fact evidence in criminal cases 
also apply in civil cases. 


Although Adjudication Boards 


c) Similar Fact Evidence 


b) Character Evidence 


A specific area where the Committee under the new Act are not bound by 
has noted the need for adjustments is strict rules of evidence, fairness 
in the consideration of character demands a degree of circumspection 
evidence. The Committee has in receiving similar fact evidence. It 
reviewed grievance matters where a must first be determined whether 
member's personnel and service files what is being tendered as evidence is 
were offered as relevant records merely innuendo or rumour. 
(Case 8). In one disciplinary matter If there is evidence of allegedly 
(Case 3) these files were entered as similar facts, there must be a link 
exhibits for identification purposes; between those facts and the alleged 
in fact, no reference was ever made to contravention to enable the drawing 
them. of inferences against the member. It 
A grievance is not to be decided will be necessary, for instance, to 
on the grievor’s personality but on the establish the close similarities 
entitlements of all members in the between the incidents and between 
same situation as the grievor. It is the identities of the authors of the 
difficult to see how character evi- incidents. The evidence tendered as 
dence can play a part in the resolu- similar fact must itself be established 
tion of a grievance. on a balance of probabilities and it 
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must enable a link to be made 
between past actions and present 
allegations. 


d) Circumstantial Evidence 


In Case 3, the Committee sought to 
clarify the applicability of the rule in 
Hodge’s Case (concerning circum- 
stantial evidence) to allegations of a 
contravention under the new Act. 
The rules of evidence in civil 
cases clearly require that inferences 
must flow logically from the estab- 
lished circumstantial evidence. Even 
though the burden of persuasion is 
diminished, from proof beyond a 


reasonable doubt to proof upon a 
balance of probabilities, conclusions 
must still be based upon evidence 
adduced and not upon speculation or 
conjecture. Where there is no evi- 
dence to support an inference, it 
cannot be drawn. Where the evidence 
is weak or displays obvious gaps, the 
inference sought to be drawn may not 
be logical, or may not satisfy the bur- 
den of persuasion. The Committee 
will continue to monitor the applica- 
tion of principles relating to circum- 
stantial evidence to assess the fairness 
of Adjudication Board hearings and 
their decisions. 
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IV 


STREAMLINED GRIEVANCE 
RECORDS 


At the request of the Committee, the 
RCMP Staff Relations Branch took 
steps to streamline grievance records 
being referred to the Committee. As a 
direct result, the Committee is now 
receiving grievance files which have 
been organized in order to avoid 
duplication of material while preserv- 
ing the integrity of the file. The physi- 
cal size of the records has been 
reduced by about 75 per cent and 
they are now well organized, which 
makes them both more manageable 
and easier to review. This process 
requires the Staff Relations Branch to 
spend extra time preparing the 
records for referral; experience with 
the process in the coming year will 
assist in minimizing the delays 
involved. The Committee recognizes 
the ongoing contribution of the Staff 
Relations Branch in facilitating the 
grievance review process and wishes 
to thank them for their efforts. 


THE RIGHT TO ESTABLISH A UNION 
IN THE RCMP 


An interesting decision was delivered 
by the Superior Court of Quebec on 
November 28, 1989. RCMP Staff Ser- 
geant Gaétan Delisle, “C” Division 
Staff Relations Representative and 
president of the “C”’ Division RCMP 
members’ association, requested that 
the Quebec Superior Court declare 
section 109(4) of the Canada 
Labour Code and section 2(e) of the 
Public Service Staff Relations Act 


Pai 


LOOKING BACK 


null and void on the grounds that they 
contravene members’ rights under the 
Canadian Charter of Rights and 
Freedoms. 

Staff Sergeant Delisle was seeking 
judicial review of a decision made by 
the Canada Labour Relations Board on 
August 26, 1986, not to certify a bar- 
gaining agent for RCMP members in 
“C” Division. The Board had decided 
that the Public Service Staff Rela- 
tions Act excludes members of the 
RCMP. 

Staff Sergeant Delisle claimed 
before the Superior Court that RCMP 
members have a fundamental right to 
unionize and that the above-men- 
tioned sections contravene members’ 
rights to freedom of association, to 
freedom of expression and to the 
right of equality, all guaranteed by the 
Charter. 

In his decision Mr Justice 
Michaud of the Quebec Superior 
Court made several interesting 
points, which follow. 


[Translation] 
The RCMP 


. the RCMP acts as the municipal 
police force in 191 municipalities in 
Canada, municipalities whose popula- 
tions range from 1,500 to 200,000. 


Working conditions 


In November 1973, it was decided 
that the members of each RCMP divi- 
sion would elect a divisional repre- 
sentative to represent them in rela- 
tions with management, in order to 
resolve any problems that might arise. 
Members of the RCMP are not union- 
ized and cannot bargain collectively 
to change their working conditions. 
They have no separate grievance set- 
tlement procedure. 


Does the constitutional guarantee of 
freedom of association include the 
right to negotiate a collective agree- 
ment? 


The current system, whatever its 
merits, cannot be considered equiva- 
lent to union accreditation. 


There is no doubt that workers who 
are deprived of any means of pressur- 
ing their employer are at a disadvan- 
tage compared with workers who have 
the right to bargain collectively. 


The decision pointed out the 
limitations placed on the grievances 
that are referrable to the External 
Review Committee under section 36 
of the RCMP Regulations as listed 
earlier in this report. In relation to 
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these limitations, he made the follow- 
ing statement. 


[Translation] | 


Transfers of a disciplinary nature do 
not fall under the jurisdiction of the 
External Review Committee. Whether 
or not a matter should be referred 
under the above-mentioned section 
36(a) is subject to interpretation. It is 
the RCMP alone that decides on this 
interpretation. 


Therefore, one cannot claim that the 
members of the RCMP enjoy the same 
protection as workers who have union 
accreditation. 


The words of the presiding judge 


should provoke interesting discussion 
on these important issues. 


V 


CONSULTATION WITH THE 
PROVINCES 


While the Committee engages in con- 
tinuing discussions with a wide var- 
iety of groups and individuals, it has 
not had the opportunity to conduct a 
general review of its role and mandate 
since 1988. The Committee believes 
it is now time to review the system 
which was created by the amend- 
ments to the RCMP Act with the vari- 
ous parties which were to benefit 
from them. Among these parties are 
the attorneys general and solicitors 
general of the federal, provincial and 
territorial governments. 
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LOOKING AHEAD 


Following the publication of this 
report, it is the Committee’s intention 
to begin a process of consultation 
with representatives of all levels of 
government with a view to presenting 
Parliament, in the next annual report, 
a comprehensive review of the Com- 
mittee’s role as it is perceived by 
different groups. The Committee will 
also consult with the Commissioner 
and with members’ representatives 
within the RCMP. 

The Committee believes it is 
important that it and the associated 
internal structures in the RCMP 
evolve to meet the changing needs of 
society, the Force and its members 
throughout the 1990s. In order to 
ensure this, extensive, continuing 
consultations are necessary and 
desirable. 
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I INTRODUCTION 


JURISDICTION 


Under the provisions of the RCMP Act 
(1986) (the Act), all cases resulting 
in formal discipline, discharge and 
demotion are referred to the Commit- 
tee by the Commissioner, unless the 
member involved requests that they 
not be referred. In the case of griev- 
ances, the legislation is less clear; 
section 36 of the RCMP Regulations 
provides that grievances relating to 
the following matters are to be 
referred to the Committee: 

a) the Force’s interpretation and 
application of government 
policies that apply to govern- 
ment departments and that 
have been made to apply to 
members; 

b) the stoppage of the pay and 
allowances of members made 
pursuant to subsection 22(3) 
of the Act; 

c) the Force’s interpretation and 
application of the Jsolated 
Posts Directive; 

d) the Force’s interpretation and 
application of the RCMP Relo- 
cation Directive; and 

e) administrative discharge for 
grounds specified in para- 
graph 19(a), (f) or (i). 

As reported in the last annual 
report, the Commissioner recognized 
that the RCMP’s interpretation of 
paragraph (a) should be broadened, 
and advised the Committee that 
henceforth grievances relating to 17 
subjects would be referred. Since then 
jt appears that the one relating to 
claims against members has been 


removed from the list. A copy of the 
list is included at Annex A. 

The Chairman of the Committee, 
after reviewing a matter, has the fol- 
lowing options: 

a) to agree with the disposition 
of the matter by the RCMP and 
so advise the parties and the 
Commissioner of the RCMP; 

b) to disagree with the disposi- 
tion of the matter by the 
RCMP and advise the parties 
and the Commissioner of the 
Chairman's findings and 
recommendations; and 

c) to initiate a hearing to con- 
sider the matter. The Commit- 
tee, following a hearing, will 
provide its findings and 
recommendations to the par- 
ties and to the Commissioner. 

In practice, even when he is in 
agreement with the disposition of the 
matter by the RCMP, the Chairman 
will provide the parties and the Com- 
missioner with detailed findings and 
recommendations. 


RELATIONSHIP WITH THE FORCE 


The Force’s senior management has 
continued throughout the past year to 
relate to the Committee in an open 
and co-operative manner, resolving 
issues in an informal way where 
possible. 

This has been accomplished 
through meetings and ongoing com- 
munication between the Chairman 
and the Commissioner and the 
Deputy Commissioner (Administra- 
tion), who both also participated in 


the Committee’s Seminar. In addition, 
the Chairman was invited during the 
year to address Commanding Officers 
of the Force to discuss with them 
issues of importance and concern to 
the Committee. 

Regular, informal meetings have 
also taken place between the staff of 
the Committee and the personnel of 
the Professional Standards Director- 
ate, the Internal Affairs Branch, the 
External Review and Appeals Section 
and the Staff Relations Branch. These 
discussions have enabled the Commit- 
tee staff and the personnel of the 
RCMP to bring to the table issues for 
discussion and resolution at regular 
intervals throughout the year. 

As in previous years, the Commit- 
tee staff has been assisted in its task 
by the Division Staff Relations Repre- 
sentatives, including their National 
Executive. Committee staff have 
informal meetings on an ongoing 
basis with these members who are 
always willing to provide assistance 
and information on how the member- 
ship of the RCMP perceive the Com- 
mittee’s work. 

The Committee is also grateful 
for the assistance received from the 
Force in the distribution of its bro- 

- chure to each member of the Force. 
This communication is important to 
ensure that Force members continue 
to be well informed about the activi- 
ties of the Committee and the issues 
of importance to it. 


OFFICES OF THE MINISTER AND 
DEPUTY MINISTER 


In carrying out his responsibilities, 
the Chairman on occasion consults 
with the Solicitor General and his 
senior staff. Matters which have 
needed the Solicitor General’s per- 
sonal attention have been put before 
him and resolved very quickly. The 
Committee expresses its appreciation 
to the Solicitor General for this atten- 
tion and for the interest he has shown 
in the work of the Committee. 

Likewise, the Deputy Solicitor 
General and his staff have been very 
co-operative. The Deputy Solicitor 
General has made himself available 
with useful suggestions and helpful 
advice, and has offered the Commit- 
tee the assistance and the experience 
of the Secretariat. The Committee 
expresses its appreciation to the 
Deputy Solicitor General and his staff 
for their co-operation during the past 
year. 

Both the Solicitor General and 
the Deputy Solicitor General attended 
the Committee’s Seminar on Police 
Human Resource Management and 
addressed the participants. Their 
support for the Committee and the 
Seminar is greatly appreciated. 


Il THE YEAR UNDER REVIEW 


CASES 


As a result of the Commissioner’s 
decision, in December 1989, to refer 
grievances relating to an additional 
17 areas to the Committee for review 
(see 1989-90 Annual Report), the 
1990-91 fiscal year commenced with 
work being conducted in 17 files. 
During the year, a further 30 files 
were referred to the Committee; at 
the end of the year five files remained 
undecided. This represented an 
increase of nearly 75 per cent in the 
Committee’s workload. 

The cases considered by the 
Committee dealt with the RCMP’s 
travel policy, its relocation directive, 
its policy on smoking in the work- 
place, its official languages policy, its 
method of discharging members for 
medical reasons, on- and off-duty 
misconduct. A more detailed discus- 
sion of some of the issues arising out 
of the Committee’s review can be 
found in Part III. 

Under section 34(1 ) of the RCMP 
Act, the Chairman of the Committee 
reviews each matter referred to the 
Committee in order to determine 
whether the RCMP’s disposition of 
the matter was satisfactory. Where he 
is not satisfied with the Force’s dispo- 
sition, the Chairman may decide to 
institute a hearing to inquire further 
into the matter (s. 34(3)(b)). During 
the year under review, the Chairman 
determined that hearings were 
required into 10 grievances. Of the 
10, one dealt with the Force’s reloca- 
tion directive and the rest with the 
Force’s official languages policy. At 


the end of the year, the relocation 
directive matter and four of the nine 
official languages grievances had been 
heard and recommendations sent to 
the Commissioner. 


RESEARCH PROGRAM 


An important element of the Commit- 
tee’s work continues to be its 
research program. 


As in previous years, the main 
component of the program has been a 
series of discussion papers and con- 
sultation reports on mandate-related 
issues of interest to the police com- 
munity. The Committee first pub- 
lishes a discussion paper, based on 
the work of a consultant, on a given 
topic. The discussion paper is then 
distributed to 165 individuals and 
organizations in Canada and abroad 
seeking their views. The distribution 
list includes police organizations, 
government departments, private 
corporations and individuals with an 
interest or background in human 
resource management. This ensures a 
broad range of responses and ideas. 
The main purposes of this consulta- 
tion phase are to gather feedback on 
the form and content of the discus- 
sion paper, to verify the accuracy of 
the data and to learn of models or 
options which may have been over- 
looked, thus completing the examina- 
tion of the issue. Comments received 
are published in a consultation 
report. 

To ensure the effectiveness of this 
element of the Committee’s work, the 


Research Division maintains ongoing 
liaison with the RCMP, other police 
forces, police commissions and 
academics. 

The research program also 
includes the publication of an annual 
information brochure, the dissemina- 
tion of a monthly communiqué to 
RCMP Commanding Officers and 
Division Staff Relations Representa- 
tives, as well as an annual Seminar on 
police human resource management 
issues. The primary purpose of this 
seminar is to discuss and examine 
issues of relevance to cases referred 
to the Committee. In addition to 
preparing Committee members for 
their review of cases, the seminar 
provides a forum for a useful 
exchange of views among 
participants. 


a) Discussion and Consultation 
Papers 


i) Post-Complaint Management — 
Discussion Paper 


The Committee’s fourth discussion 
paper is entitled ““Post-Complaint 
Management — The Impact of Com- 
plaint Procedures on Police Disci- 
pline’’. This paper examines the disci- 
plining of members of police forces 
following complaints from the public. 
The paper suggests that the tradi- 
tional approach of police manage- 
ment that responds to wrongdoing by 
assigning blame and applying punish- 
ment restricts the ability of police 
managers to make a fundamental 
move towards a truly remedially and 
structurally-oriented management 
system. Further, the paper asserts that 
the tendency to equate police man- 


agement with discipline is strength- 
ened when the issue initiating 
managerial response is a complaint 
since the traditional model responds 
to complaints by dealing with them 
through the discipline system. 


The author comments that the 
traditional system of complaint inves- 
tigation has been criticized on the 
grounds that it does not provide the 
basis for an objective examination of, 
and response to, complaints and that 
it does not accord appropriate recog- 
nition to the interests and motives of 
complainants. These criticisms have 
led to debates over the injection of an 
independent external element into 
public complaint processes. The 
paper discusses the available alterna- 
tives, and describes the complaint 
process that has been established for 
the RCMP. 


ii) Post-Complaint Management — 
Consultation Report 


When the discussion paper, ‘‘Post- 
Complaint Management — The 
Impact of Complaint Procedures on 
Police Discipline” was distributed for 
comment, the number of responses 
received, as well as the substantive 
nature of most of them, made it clear 
that the paper elicited a great deal of 
interest within the Canadian police 
community. In addition, responses 
such as the following indicated that 
the key points made by the author are 
critical issues in the discussion. 

This is by far the most balanced and 

objective paper I have come across on 


the issue of police complaints and its 
candour on sensitive issues is refresh- 


ing. 


The document on _ Post-Complaint 
Management raises several salient 
issues that may not be immediately 
apparent to Police Managers, but are 
critical factors in the administration 
of discipline. 


I am confident that such a discussion 
paper will assist in developing alterna- 
tive ways to deal with disciplinary 
issues, to the satisfaction of the public 
and the police forces. 


While the respondents generally 
expressed agreement with the author 
that a punitive approach to discipline 
had been the preferred management 
style of the past, they tended to 
believe that police forces are now 
incorporating a remedial approach 
within their management styles. Some 
respondents were reluctant to with- 
draw entirely from the punitive 
approach to discipline, seeing a role 
for it in responding to more serious 
cases. 

This consultation process demon- 
strated that the respondents have 
accepted the fact that public com- 
plaints systems are a reality and that 
they appreciate the need for them. 
The respondents believe that their 
organizations are adapting to new 
realities and new approaches to man- 
agement theory. What remains 
unclear from this process is the 
degree to which the existence of a 
public complaint affects the disci- 
pline imposed on a member of a 
police force. As the discussion paper 
points out, regardless of the model of 
public complaint system under which 
a police force is operating, the credi- 


bility of the system depends on a fine 
balancing of competing interests. 


iii) Employee Assistance Programs — 
Discussion Paper 


The Committee’s fifth discussion 
paper is entitled “Employee Assist- 
ance Programs — Philosophy, theory 
and practice”. It is an abridged ver- 
sion of a comprehensive report pre- 
pared for the Committee on the 
development of employee assistance 
programs, which includes an exten- 
sive review of the models available to 
those wishing to establish such a 
program. 


The discussion paper describes 
the history and definition of employee 
assistance programs, outlines the 
various models that have been devel- 
oped and gives useful information to 
consider when implementing a pro- 
gram. In addition, it explains many of 
the special considerations involved in 
the establishment of employee assist- 
ance programs within police forces, 
and gives some practical suggestions 
that a police department can imple- 
ment to assist its troubled officers. 

The purpose of the discussion 
paper is not to recommend one model 
over another, but rather to describe 
the range of options available and to 
stress that the best model or combina- 
tion of models for an organization to 
choose is that which meets its spe- 
cific needs. Adjustments to the basic 
models are frequently necessary to 
ensure that the program provides the 
services required by the organization. 


The paper concludes that there is 
a two-fold function for employee 
assistance programs, correction and 
prevention. The correction aspect has 
been fairly well developed, but the 
prevention side far less. Because of 
the fact that most organizations oper- 
ate with limited resources, these 
programs need to demonstrate tan- 
gible results, as well as indications of 
cost-effectiveness, to prosper in 
organizations. While it is widely rec- 
ognized that not all results of 
employee assistance program inter- 
vention can be measured precisely, it 
is generally agreed that the benefits 
outweigh the costs, assuming that the 
program is properly implemented and 
managed. 


iv) Employee Assistance Programs — 
Consultation Report 


There was an overwhelming response 
to this discussion paper: most 
respondents made substantive com- 
ments on the paper and several 
respondents requested copies of the 
unabridged document upon which 
the discussion paper was based. 

The responses express general 
agreement on the value of employee 
assistance programs. While there are 
still many questions and issues that 
remain to be sorted out, respondents 
generally agree that the benefits out- 
weigh the problems and obstacles. It 
is obvious from the responses that the 
implementation and maintenance of 
an employee assistance program is a 
process in which there is always 
something new to learn. Ongoing 
evaluation and adjustment are impor- 
tant to ensuring continued effective- 


ness and continued support by both 
management and labour. 
The following comments repre- 
sent the tone of those received. 
I found the Committee’s report to be a 
very professional and well written 
document which represented the 
E.A.P. movement and of course Police 


Community E.A.P. in a positive educa- 
tional manner. 


It is immediately apparent from this 
paper that an immense amount of 
work has been accomplished by your 
committee, and I offer you my con- 
gratulations. 


... your Committee’s fifth discussion 
paper is an excellent document and 
could serve as a guide to any agency 
endeavouring to implement such a 
program. 


v) Disciplinary Dismissal — 
Discussion Paper 


The Committee’s sixth discussion 
paper, “Disciplinary Dismissal — A 
Police Perspective”, examines the 
characteristics and practices of disci- 
plinary and non-disciplinary dismissal 
in Canadian police forces, and in 
selected private corporations. It com- 
ments on the labour relations issues 
involved, as well as outlining a range 
of options and models available for 
the development of future policies 
relating to police dismissal. 

The conclusion reached is that 
management must consider the value 
of the employee when planning for 
the future. In other words, a balance 
must be maintained between the 
interests of the member, management 
and the public. This is particularly 


ee eee 


true where the issue is one of public 
trust. Reality dictates that all of these 
interests must be accommodated to 
some degree to achieve a workable 
solution to the problems faced in the 
area of police discipline, and particu- 
larly disciplinary discharges. 

While a consultation process 
bringing together management, 
employees and the public will goa 
long way to resolving the competing 
interests, the greatest benefit prob- 
ably lies in basic changes in the way 
police forces view discipline, leading 
to the implementation of innovative 
managerial techniques to create a 
more flexible approach. 

The consultation phase on this 
paper will be completed during the 
early part of 1991-92. 


vi) Upcoming Topics 


Research has recently been completed 
on the principles of sanctioning and 
off-duty conduct, and papers on these 
issues will be published early in 1991- 
92; 


e Principles of Sanctioning 


The discussion paper on principles of 
sanctioning will examine the general 
principles that should apply in sanc- 
tioning police officers for miscon- 
duct. The report will include a survey 
of practices in Canadian jurisdictions 
to determine what the considerations 
and criteria are in this field, and will 
also discuss the importance of miti- 
gating and aggravating factors. 

The paper on the principles of 
sanctioning is considered to be a very 
important one, and was chosen 
because of the wide variation which 
currently exists in the sanctions 


imposed. While it is not expected 
that a discussion paper on this issue 
will lead to an elimination of all 
diversity, it is hoped that a discussion 
of the issues will lead to a certain 
degree of consistency which may 
eventually bring the sanctions 
imposed for various types of police 
misconduct into a reasonable range. 


e Off-Duty Conduct 


The paper on off-duty conduct will 
identify the broad principles defining 
the extent to which police forces are 
permitted to regulate the off-duty 
conduct of their officers and to disci- 
pline them for breaches of such regu- 
lations. It will examine the general 
areas of conduct which have been the 
object of such attempts at regulation 
and discipline, and describe changes 
which have been occurring in recent 
years and the extent to which trends 
are discernible. In addition, the dis- 
cussion paper will compare, in a gen- 
eral way, the situation of police offi- 
cers with that of other public and 
private sector employees, and will go 
on to consider what reforms are being 
suggested in this area, and the reasons 
why such reforms are needed. 

Work is under way on two addi- 
tional discussion papers which will be 
published later in the year, on the 
topics of special events and the evolu- 
tion and future opportunities of 
police management. 


+ Special Events 


The focus of the special events paper 
will be those events which entail the 
temporary reassignment of large num- 
bers of police officers and the need 
for a comprehensive policy applicable 


to these large-scale temporary 
reassignments. 


+ Evolution and Future 
Opportunities of 
Police Management 


The paper on the evolution and future 
opportunities of police management 
will examine the development of 
models and ideas that guide police 
management. Particular attention will 
be paid to police reliance on disci- 
pline as their principal management 
tool. The paper will conclude with a 
consideration of the managerial 
opportunities available to police 
managers as they face the challenges 
of the 1990s. 


¢ 1991-92 Plan 


The Committee is now in the process 
of completing its research plans for 
1991-92. The following projects have 
been chosen: 

e conflict of interest; 

+ secondary employment; and 

+ occupational health and safety. 


¢ Program Support 


The Committee appreciates the input 
of all those who gave generously of 
their time and expertise in the prepa- 
ration and review of its research 
documents. It is as a result of their 
combined efforts that the research 
program continues to produce its 
useful series of papers. 

The Committee also thanks the 
many members of police forces across 
the country who have helped the 
Committee’s consultants by providing 
anecdotal and statistical information. 
This assistance has greatly facilitated 
the preparation of the research papers 


while helping ensure their relevance 
to the intended readership. 


b) Seminar on Police Human 
Resource Management 


The Committee held its annual Semi- 
nar on police human resource man- 
agement issues in February 1991. The 
Seminar was very well attended, and 
there was good representation from 
senior levels of police forces from 
across Canada, including a large num- 
ber of Chiefs and Deputy Chiefs. The 
program and the list of participating 
organizations can be found at Annex 
B. 

The main goal of the Committee’s 
Seminar is to provide a forum for 
open and frank discussion on police 
human resource management issues 
which are likely to come before the 
Committee in its review of cases 
referred to it by the Commissioner of 
the RCMP. 

The Committee was honoured to 
have the Solicitor General, the Hon- 
ourable Pierre H. Cadieux, PC, MP, 
open the Seminar and speak to the 
participants again this year. RCMP 
Commissioner Norman D. Inkster 
spoke to Seminar participants at the 
closing of the day’s activities and the 
Committee appreciates his participa- 
tion. The Committee would also like 
to express its appreciation to the 
Deputy Solicitor General, Joseph S. 
Stanford, QC, who also addressed the 
participants. 

The format of the Seminar 
changed somewhat from previous 
years by taking a more practical look 
at issues of discipline, replacing the 
more general approaches formerly 
taken to issues relating to the Com- 


mittee’s mandate. Much of the discus- 
sion was based on research being 
conducted for the Committee. Topics 
addressed were labour relations in 
the police context, off-duty conduct 
and principles of sanctioning. 

The following comments from 
Chiefs of Police attending the seminar 
are representative of the comments 
received by the Committee. 

I wanted you to know that a Seminar 
like the one you have organized has a 


much greater impact than you could 
imagine. 


The subject topics were most interest- 
ing; the Guest Speakers knowledge- 
able in the field; and, the free 
exchange of ideas from the floor pro- 
vided much food for thought. 


. it was enlightening and helpful to 
learn of trends in the area of 
Labour/Manager relations across the 
Country. 


When one organizes a Seminar of this 
scope, it is sometimes difficult to 
know what impact it will have on the 
participants’ organizations; I would 
like to provide that important feed- 
back.... 


Discussion at the Seminar forms 
an important element of the produc- 
tion of discussion and consultation 
papers and also consolidates co-oper- 
ative relationships among the organi- 
zations represented. The fact that the 
participants in the Seminar come 
from across Canada ensures that new 
ideas and different perspectives are 
presented on the issues being 
discussed. 


c) Communications 


The Committee distributed to all 
RCMP members an updated version 
for 1989-90 of its brochure entitled 
“Your Grievances and Appeals’’. This 
series of brochures is designed to 
explain the mandate and activities of 
the Committee. It includes a selec- 
tion of cases examined by the Com- 
mittee in the year under review and a 
series of questions and answers relat- 
ing to the notions of evidence and the 
burden of proof in the RCMP griev- 
ance and discipline systems. 
Distribution of this brochure has 
elicited an exceptionally good 
response from RCMP members across 
the country, including requests for 
additional information on the Com- 
mittee’s mandate, advice on how to 
proceed with grievances and requests 
for copies of the research documents 
and annual reports. The RCMP Train- 
ing Academy has requested copies of 
the brochure for distribution to all 
recruits during their training period. 
The Committee continues to 
distribute its monthly communiqué to 
Commanding Officers and Division 
Staff Relations Representatives 
(DSRRs ) of the RCMP, thus providing 
them with an ongoing up-date on its 
activities. The DSRRs include copies 
of the communiqués in the newslet- 
ters sent to RCMP members in their 
jurisdictions, so that eventually the 
information included in the com- 
muniqués is disseminated to all mem- 
bers across the country. Information 
in the communiqués includes brief 
descriptions of grievances and 
appeals, recommendations relating to 


them, conferences and meetings 
attended, as well as addresses given 
by the Chairman. 


d) Speeches, Visits and Conferences 


The Chairman addressed a number of 
organizations on issues relating to the 
mandate of the Committee. Audi- 
ences included: 
e Canadian Association of Chiefs 
of Police Annual Conference, 
St. John’s, Newfoundland; 
e Canadian Association of Chiefs 
of Police Advisory Committee, 
St. John’s, Newfoundland; 
e Municipal Police Authorities, 
Ottawa, Ontario; 
e Namibian Police Service, 
Ottawa, Ontario; 
¢ Commanding Officers of the 
RCMP, Montebello, Quebec; 
¢ Nelson Subdivision Regimental 
Dinner, Nelson, British 
Columbia. 
The Committee was visited by 
Mr. David Landa, the Ombudsman for 
New South Wales, Australia in April 
1990. Also visiting from New South 
Wales in November 1990 was the 
Honourable E.P. Pickering, MLC, 
Minister for Police and Emergency 
Services; he was accompanied by 
Commissioner Avery of the New 
South Wales Police and Judge B. Thor- 
ley, Chairman of the Police Board of 
New South Wales. Another visitor to 
the Committee during the year was 
Karamjit Singh, a visiting scholar on 
sabbatical from the Public Complaints 
Authority in London, England. 
Members and representatives of 
the Committee attended the follow- 
ing conferences: 


e the International Association 
for Civilian Oversight of Law 
Enforcement; 

e the 6th Annual Conference of 
Canadian Administrative Tri- 
bunals; 

¢ the RCMP Public Complaints 
Commission Annual Meeting; 

e the 85th Annual Conference of 
the Canadian Association of 
Chiefs of Police; 

e the National Conference of 
Ombudsmen. 


ADMINISTRATION 


a) Additional Jurisdiction 


In December 1989, the Commissioner 
advised that he would be referring 
grievances to the Committee related 
to 17 additional subjects. As a result, 
the Committee experienced a signifi- 
cant increase in the number of cases 
referred to it, especially during the 
last few months of 1989-90 and the 
beginning of 1990-91. By the time the 
extent of the increase was known, the 
new fiscal year had begun and it was 
too late to change the Committee’s 
Multi-Year Operational Plan, or its 
Part III Estimates. The Committee 
was required to make a submission to 
the Treasury Board for approval of 
Supplementary Estimates. This 
approval was granted and the Com- 
mittee was able to complete the fiscal 
year with adequate human and finan- 
cial resources to permit it to meet its 
increased workload and the signifi- 
Cant costs associated with required 
hearings. 


b) Contracting Authority 


The Committee is designated as a 
department under section 1 of the 
Financial Administration Act. Since 
the creation of the Committee it had 
been generally assumed that the Com- 
mittee, like other departments, 
derived its authority to enter into 
contracts from the Government Con- 
tract Regulations. Due to concerns 
raised by another agency, the Depart- 
ment of Justice had cause to review 
this assumption. 

The Deputy Attorney General 
advised the Committee that in his 
opinion the Government Contract 
Regulations do not apply to the Com- 
mittee as it is not an agent of Her 
Majesty the Queen. As a result, the 
Committee found itself without 
authority to enter into contracts. 

A submission to the Treasury 
Board was made to correct this situa- 
tion and approval was granted by the 
Board permitting the Committee to 
contract provided it adheres generally 
to the policies and procedures appli- 
cable to government departments. 
The Committee is grateful to the staff 
of the Solicitor General Secretariat 
and the Treasury Board Secretariat for 
their assistance in resolving this 
matter. 


c) Rules of Practice and Procedure 


Prior to the coming into force of Parts 
III, IV and V of the RCMP Act (which 
deal with grievances, discipline, and 
discharge and demotion, respec- 


tively), the Committee had adopted 
the RCMP External Review Commit- 
tee Rules of Practice and Procedure 
to complete the legislative scheme for 
the Committee’s work. As a result of 
two years’ experience with the Rules, 
and as a result of a review of the 
Rules by the Standing Joint Commit- 
tee for the Scrutiny of Regulations, 
the Committee has made a number of 
housekeeping amendments which are 
designed to clarify the Rules and 
make them more easily understood by 
parties to the Committee’s review. It 
is expected that these amendments 
will be published in the Canada 
Gazette in the near future. 


d) Workload and Resources 


As noted in previous Annual Reports, 
the Committee has little, if any, con- 
trol over the number or nature of the 
cases referred to it. Until such time as 
the Committee and the RCMP have 
had sufficient experience with the 
grievance, discipline, and discharge 
and demotion processes established 
under the Act, predicting the Com- 
mittee’s workload and its resource 
requirements with any degree of 
accuracy will be difficult. 

Without the Committee’s dedi- 
cated professional and support staff, 
it would not be possible for it to fulfil 
its mandate granted by Parliament, 
especially given the additional work- 
load the staff was required to handle 
during the past year. 
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III 


ISSUES AND CONCERNS 


GENERAL 


During the course of the year the 
Committee reviewed a number of 
grievances and disciplinary appeals, 
but has yet to receive its first dis- 
charge or demotion appeal under Part 
V of the RCMP Act. 

The review of cases, combined 
with the research program and discus- 
sions with the Force, gives the Com- 
mittee a unique opportunity to obtain 
an overall perspective on the activi- 
ties of the Force related to the man- 
date of the Committee. In this manner 
the Committee is better able to put 
individual cases in perspective, 
reviewing them in the context of 
overall Force practice and policy. The 
Committee can then more easily iden- 
tify areas of concern and formulate 
informed, and useful, recommenda- 
tions to the Commissioner. 

The following issues and con- 
cerns arose during the period under 
review. 


Burden of Proof 


In both grievance and discipline cases 
the burden of persuasion is on the 
balance of probabilities. Whoever has 
the onus of proof (the grievor in 
grievance cases, the Force in disci- 
pline cases) must present evidence, 
either on the record or at a hearing, 
which meets this requirement. 

On questions of fact, the burden 
of persuasion can only be met by the 
presentation of evidence. Mere asser- 
tions and declarations are not suffi- 
cient. Where disparity of treatment or 
the uneven application of policy is 


argued, facts are required to support 
the argument. If the action or deci- 
sion of a third party is relevant, some 
evidence originating from the third 
party is normally required unless 
sufficiently persuasive evidence of 
another nature is presented. 

On issues of law, the factual 
underpinnings also need to be estab- 
lished. For example, there must be at 
least prima facie proof of a Charter 
violation before the Force will need 
to respond: the mere claim that there 
has been a Charter breach does not 
meet the burden. If making a chal- 
lenge under section 15 of the 
Charter, the members must establish 
that they were treated differently than 
other persons in the same situation, 
and that the different treatment con- 
stituted a breach of their rights 
granted by the Charter. Submissions 
based on case law must at the very 
least give the relevant references. 

Neither the opposing party nor 
the Committee has an obligation to 
make the case for the party who has 
the onus of proof; if the burden is not 
met, the case will not succeed. This 
principle is doubly important ona 
reference to Level II or an appeal: the 
grievor or the appellant must first 
state the grounds on which the review 
is requested. The measure of success 
will be how well the evidence or 
submissions have been presented to 
support the case as it has been 
defined in the reference or statement 
of appeal. A mere statement that the 
Level I decision is unacceptable, or 
that the Adjudication Board was 
unfair, is not sufficient for a proper 
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review of the initial decision; the 
appellate level must know, and will 
be largely guided by, the grounds on 
which the review is requested. 


GRIEVANCES 


a) Language Issues 


A large number of grievances referred 
to the Committee have dealt with the 
issue of language requirements in the 
staffing of positions. 

Language requirements can have 
a direct effect on members’ careers, 
and therefore merit careful assess- 
ment and justification. The Force has 
developed an official languages policy 
which sets out the procedure to be 
followed in identifying language 
requirements. In the cases reviewed, 
this procedure was generally not 
followed and the members conse- 
quently questioned the fairness and 
justification of the resulting require- 
ments. On the basis of the cases 
reviewed by the Committee, it is clear 
that neither the front-line managers, 
nor the members involved, under- 
stood the Force’s official languages 


policy. 
b) Informed Decision-Making 


The grievances reviewed during the 
year have often resulted from a lack of 
complete and accurate information 
being made available to the members 
of the Force, or a failure on the part of 
members to avail themselves of the 
information available. 

Members assess their entitle- 
ments on the basis of the information 
available to them in the various manu- 
als or from other members. There are 


policy centres responsible for every 
policy; these are the competent 
authorities which must be consulted 
to determine an entitlement. Some 
policies may set out a consultation 
procedure which members must fol- 
low if the Force is to be bound by the 
resulting claims. In some cases 
reviewed by the Committee, members 
did not consult the appropriate provi- 
sions of applicable policy, or they 
constructed interpretations, without 
consulting the appropriate policy 
centre, which were subsequently 
disapproved by the Force. 

On the other hand there are 
instances where the Force is under an 
obligation, set out in policy, to supply 
information to members. Where the 
Force fails to supply accurate, up-to- 
date information, or where it encour- 
ages members to obtain information 
through channels other than those 
specified in the policy, it must bear 
the consequences of decisions made 
on the basis of inadequate 
information. 

Members generally have the 
responsibility of ensuring that they 
have the information they need to 
make informed decisions. Where they 
opt for the most favourable interpre- 
tation of a policy regardless of its 
source or validity, they do so at their 
own risk. Where the various manuals 
do not contain all the information 
they need, members must seek out the 
missing information. 

The Relocation Directive is one 
example of the Force being under an 
obligation to provide information to 
members. The Force must devise 
procedures to ensure that the sending 
Division, which provides information 
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to the member being relocated, has 
up-to-date information. The Force 
must also ensure that, where reloca- 
tion entitlements are to be paid by the 
receiving Division, it will honour the 
commitments made to a member by 
the sending Division. 


c) Timeliness 


The grievor must present a grievance 
within the prescribed time limits. It is 
possible for a grievor to seek an 
extension of these time limits, under 
section 47.4 of the Act. Such requests 
must, however, be considered in light 
of the public interest in the speedy 
resolution of administrative difficul- 
ties, so as to prevent their continua- 
tion or recurrence. Extensions will 
also postpone the determination of 
financial contingencies associated 
with potential grievances on similar 
issues. 

Going hand in hand with the 
preceding, the Force must, to the 
extent possible, deal with grievances 
speedily. While there has been a 
marked improvement in this regard 
(see Part IV), there is still an unfortu- 
nate sentiment of unfairness among 
members of the Force generated by 
the fact that the Force will often hold 
members strictly to their time limits 
while not putting the same emphasis 
on the timeliness of its own 
responses. 


d) Standing of Grievor 


Section 31 of the RCMP Act entitles 
members of the Force to present a 
grievance where they are 

“... aggrieved by any decision, act or 
omission...” The meaning of 
aggrieved is more clearly explained in 


the French text which refers to “...un 
membre à qui une décision, un acte 
ou une omission ... causent un 
préjudice...” This clearly requires 
that members incur costs or suffer a 
prejudice as a result of a particular 
decision, act or omission. Members 
must therefore establish their stand- 
ing to present a grievance by setting 
out how they were aggrieved. For 
example, in order to grieve language 
requirements in staffing actions, 
members need to show that their 
applications were rejected or not 
considered, or that they were told not 
to apply, because they did not meet 
the language requirements. In griev- 
ances based upon monetary claims, 
the amounts claimed and the 
expenses incurred must be 
established. 

Where a member has not estab- 
lished standing to present a grievance 
under section 31 of the RCMP Act, 
the grievance cannot be considered. 


e) Mootness 


The concept of “‘mootness’’ can be 
considered in the review of cases 
referred to the Committee, where the 
case raises an issue of pure principle, 
the resolution of which would have 
no practical effect, or where the lack 
of particulars in the claim effectively 
prevents a practical outcome to the 
grievance. 

It is a generally recognized prin- 
ciple that in dealing with monetary 
claims arbitrators should be restricted 
to remedying the monetary loss and 
should not assess punitive damages: 
Rexwood Products Ltd., (1981), 3 
L.A.C. (3d) 83 (Brown); C.P.R. Co. 
(1964), 15 L.A.C. 160 (Laskin); 
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Canada Post Corp. (1984), 16 L.A.C. 
(3d) 283 (McKee). Brown and Beatty 
in Canadian Labour Arbitration, 3d 
ed. at paragraph 2:1410 conclude that 
in remedying monetary loss three 
“qualifying factors” must be met: 
...In the first place, the loss claimed 
must not be too remote, that is, it 
must be “reasonably foreseeable’. 
Secondly, the aggrieved party must act 
reasonably to mitigate his loss. Finally, 
the loss or damages must be certain 
and not speculative. 


Where the information on the 
record does not permit an effective 
resolution of the grievance, the prin- 
ciple of mootness will be considered 
by the Committee. Such cases could 
arise where, for instance, a monetary 
grievance is neither quantified nor 
does it provide the means to establish 
an amount to be awarded. Mootness 
could also be considered where there 
is no indication of the member being 
“aggrieved ’’, that is, having suffered 
injury or a loss. 

The grievor has the onus of estab- 
lishing the validity of the grievance, 
and will have had the opportunity of 
adducing all the relevant evidence 
prior to the matter being referred to 
the Committee for review. The Com- 
mittee will generally consider that 
where the record contains no evi- 
dence in support of an assertion, such 
evidence is not available. Only in 
exceptional circumstances, therefore, 
will the Committee seek additional 
evidence. In all other cases where 
essential facts have not been proven, 
effectively rendering the case a hypo- 
thetical matter, the Committee will 
consider applying the principle of 
mootness. 


f) Force Policies versus 
Government-wide Policies 


Some of the grievances reviewed by 
the Committee arose from disparities 
between Force administrative policies 
and the government-wide policies on 
the same issues which are applicable 
to the RCMP. 

The travel directive applicable to 
the Force is supposed to be the same 
as that which applies to the Public 
Service, save certain exceptions 
which recognize special circum- 
stances within the Force. It is there- 
fore unfortunate that grievances arose 
because the Force has published a 
“Travel Directive’ which differs from 
that approved by the Treasury Board 
for the Public Service in areas which 
are not subject to the exceptions. The 
same problem arose where the Force 
adopted a distinct policy on smoking 
in the workplace rather than follow- 
ing Treasury Board policy. 

By adopting distinct Force poli- 
cies on matters covered by govern- 
ment-wide policy, the Force leaves 
itself open to grievances due to tex- 
tual omissions, differing interpreta- 
tions given to various terms of art, or 
the addition of provisions not con- 
tained in the operative government- 
wide policy. Such grievances are 
unfortunate because they could be 
avoided. 


g) Medical Discharge 


The Committee received the first 
medical discharge referrals during the 
past year, and it quickly became obvi- 
ous that the medical discharge pro- 
cess was flawed. 


The RCMP Regulations provide 
that where an “‘appropriate officer”? 
has formed the opinion that the abil- 
ity of a member to serve on the Force 
is impaired, that officer shall appoint 
a medical board. The appropriate 
officer will provide to the board 
material in support of the discharge. 
The board then reports to the appro- 
priate officer, who makes the decision 
whether to discharge the member. 
Under the Commissioner’s Standing 
Orders (Appropriate Officer), the 
“appropriate officer” was the same 
person at all stages of the process, 
with a resulting institutional bias. 

The Commissioner has acknowl- 
edged the problem and undertaken to 
correct the process. 


DISCIPLINE 


a) The Millhaven Test 


During the year under review it 
became necessary to clarify the cri- 
teria used to establish whether and 
when the Force is entitled to deal 
with disciplinary matters. In the past, 
a reliance on the criteria set out in 
Millhaven (1967), 1(A) Union- 
Management Arbitration Cases 328, 
applicable to off-duty conduct, had 
developed in order to establish con- 
traventions of the Code of Conduct. 
The Committee recast the Mill- 
haven test in its proper context, 
namely the determination of whether 
off-duty conduct is properly of con- 
cern to the employer. The test is but 
one of the ways to assess the nexus 
between off-duty conduct and the 
employment relationship; the com- 
mon law and arbitral jurisprudence 


do not recognize a right to initiate 
disciplinary proceedings in the 
absence of a sufficient nexus. Mill- 
haven is not meant to be a test to 
determine whether a contravention 
has been established, or to assess the 
proper sanction; other principles of 
general application come into play at 
these levels. 

The Committee also pointed out 
that where legislation sets out its own 
test to determine the existence ofa 
nexus, that test will prevail. This is 
the case with section 39 of the RCMP 
Regulations which provides that it is 
a contravention of the Code of Con- 
duct for a member to conduct himself 
or herself in a disgraceful manner that 
brings discredit on the Force. 


b) Discipline versus Performance 


In some of the cases reviewed by the 
Committee there have been concerns 
as to whether the disciplinary process 
was appropriate for dealing with what 
appeared to be primarily performance 
problems. The cumulative effect of 
those cases indicates a need to deal 
with this issue. 

In the application of Part IV of 
the RCMP Act on discipline it is 
important to distinguish between 
matters of discipline and matters of 
performance. Disciplinary measures 
may be taken for a breach of the Code 
of Conduct contained at sections 37 
to 58 of the RCMP Regulations. Some 
of these provisions are quite broad, 
and care will be necessary to ensure 
the disciplinary process is properly 
used. To use a fictitious example, it 
may be the “‘duty’’ of members to 
arrange for the direct deposit of their 
paycheques, yet one would hardly 
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argue that failure to make such 
arrangements should lead to the disci- 
plinary default of *...knowingly 
neglect[ing] ...any duty the member is 
required to perform” (s. 47, RCMP 
Regulations ). A distinction must be 
drawn between the duties of a mem- 
ber as a ‘‘peace officer member of the 
RCMP’, and those of a member as an 
“employee” in a large organization. 

In cases where a member acting 
in good faith performs unsatisfac- 
torily, a closer look at the institu- 
tional environment may be in order, 
to determine whether training, super- 
vision or experience might be 
enhanced. It is always easier to take 
the disciplinary approach because it 
assumes that the member is to blame 
for the problem; it takes an enlight- 
ened manager to put in the extra 
effort, review the institutional envi- 
ronment and make whatever modifi- 
cations may be required. 


c) Appropriate Sanctions 


Disciplinary referrals have often 
raised questions regarding the appro- 
priateness of the sanction imposed. In 
some cases the sanction seems to have 
been based more on the type of disci- 
plinary process chosen than on the 
seriousness of the contravention. 
Proceeding by way of formal disci- 
pline would seem to lead to formal 
disciplinary measures in some cases 
where the contravention is minor. It 
sometimes appears that the sanction 
imposed is more closely aligned with 
original allegations than with the 
findings of the Force’s adjudication 
board; in such cases, the member may 
win the battle but lose the war when 
the sanction imposed reflects the 


original allegations rather than the 
somewhat lesser findings. 

Some disciplinary referrals have 
revealed the use of administrative 
measures, such as isolating members 
from their peers, as an adjunct to 
discipline. This seems to be more 
prevalent in situations where the 
Force can more closely control the 
activities of its members. Without 
addressing the propriety of such 
measures, it should be stressed that, if 
alternative measures are used, they 
should be taken into account when a 
sanction is finally imposed. 


d) Ordered Statements 


Prior to the proclamation, in June 
1988, of the 1986 amendments to the 
RCMP Act, the Act did not deal 
specifically with ordered statements. 
However, a member could be charged 
under the old Act with the service 
offence of failing to obey a lawful 
command to answer a question. By 
way of administrative guidelines in 
relation to internal investigations, the 
member had no right to counsel while 
giving an ordered statement. 

In one case the Committee’s 
findings and recommendations 
reviewed the case law dealing with 
the right to counsel, and concluded 
that the implications (both in relation 
to possible sanctions and the 
member’s career ) of internal investi- 
gations, combined with the legal 
ambiguity inherent in determining the 
lawfulness of orders, warranted 
access to legal counsel prior to being 
ordered to make a statement. 

Section 40 of the new Act pro- 
vides that a member must, when 
required to do so, answer a question 
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asked by an internal investigator. The 
drafting of this section puts members 
in the same situation vis-a-vis an 
internal investigator as if they were 
called to testify in court. The section 
also provides that ordered statements 
can only be used against the member 
if they are false and given with the 
intent to mislead. 

In one case the Force had taken 
two contradictory statements from a 
member. It was alleged that the first 
was false and the member was subject 
to discipline for deliberately having 
made a misleading statement. The 
only way this could be substantiated 
was by concluding that the second 
was true. There was no independent 
evidence to show which statement 
was correct. The Force based its argu- 
ment on the truth of the second state- 
ment, even though the Act states that 
only false statements deliberately 
made may be used against the mem- 
ber making them. The Committee’s 
recommendation to the Commis- 
sioner was to the effect that such a 
use of an ordered statement, not 
alleged to be false, was not permitted 
by section 40 of the Act. 

In another case a distinction was 
made between an order to make a 
statement and an order to produce 
police notebooks. This led to a com- 
parison of the old RCMP Act with the 
new one. The old Act had criminal 
connotations; the new one does not. 
Therefore, the criminal concept of 
self-incrimination is no longer rele- 
vant. In addition, police notebooks 
are not considered to be the same as a 
verbal statement. Consequently, the 
order did not amount to a violation of 
the right against self-incrimination. 
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e) Process 


Some disciplinary proceedings have 
prompted comments from the Com- 
mittee dealing with the process fol- 
lowed before internal adjudication 
boards. 

Perhaps as a function of the 
application of the test in Millhaven 
which is a structured approach to the 
assessment of off-duty conduct, the 
Force has attempted to produce fac- 
tual evidence of intangible concepts, 
such as morale within the Force and 
the Force’s reaction to disgraceful 
conduct. This has led in some 
instances to a veritable parade of 
witnesses, none of whom were 
experts in the matter on which they 
were testifying. They could therefore 
only give evidence of their personal 
reaction, and from this adjudicators 
were expected to extrapolate the 
force-wide impact of conduct. This 
clearly was not conducive to either 
speediness or an informed decision, 
as both the Force and the member 
engaged in a numbers contest. 

The Committee also commented 
that many issues on which ‘‘evidence” 
was being tendered were issues of law 
which could not be proved. In such 
cases it would be entirely proper for 
the parties to put forward witnesses 
to establish a factual foundation for 
the legal argument they would then 
make. Quality is better than quantity 
in matters of evidence. 

Serious concerns were also 
voiced regarding the practice in cer- 
tain divisions whereby criminal and 
internal investigations are conducted 
by the same member. Different rights 
and obligations attach to each type of 


investigation, and there is a danger 
that members under internal investi- 
gation may not be satisfied that the 
information collected in the criminal 
process will not be used in the inter- 
nal process. 


f) Wording of Allegations 


In more than one instance, allegations 
had to be amended, sometimes to 
correct numerous errors; this causes 
concern in light of the quality one 
would expect from the Force in such 
matters. There were many cases in 
which allegations were amended 
more than once to correct statements 
of fact. The Committee hopes the 
Force can bring the same degree of 
expertise to bear on the drafting of 
disciplinary allegations as it does 
regarding criminal charges. 


OTHER CONCERNS 


a) Paragraph 36 (a) of the RCMP 
Regulations 


In the last Annual Report comments 
were made regarding the publication 
by the Force of a list of 17 items the 
Commissioner considered to fall 
within the ambit of paragraph 36(a) 
of the RCMP Regulations. 

During the year the Force pub- 
lished Bulletin AM-1706 which noti- 
fied members that claims against 
members, made pursuant to the 
Claims Regulations, would no longer 
be considered referrable. The Force 
also announced, in the Federal 
Regulatory Plan 1991-92, its intention 
to propose an amendment to para- 
graph 36(a). In neither of these 
instances did the Committee receive 


advance notice, let alone an opportu- 
nity to express its views. These issues 
are of great interest to the Commit- 
tee, with direct implications for its 
grievance mandate. That the Force 
could proceed unilaterally further 
underscores the concerns previously 
expressed by the Committee regard- 
ing the limitations on its jurisdiction. 

Further to concerns expressed by 
the Committee, the Force has now 
agreed to involve the Committee in 
any further developments on these 
matters. 


b) Procedural Fairness 


The issue of procedural fairness arose 
in a number of grievances. As previ- 
ously noted, in medical discharges, 
the regulations called upon an appro- 
priate officer initially to determine 
that a member’s ability to serve was 
impaired, to appoint a Medical Board, 
to argue the case for medical dis- 
charge before the Board, to receive 
the Board’s recommendations and to 
make the final decision. The Commis- 
sioner's Standing Orders (Appropri- 
ate Officer) appointed the same 
appropriate officer for all the steps in 
the procedure. The Committee found 
the process to be flawed. 

Procedural fairness was also an 
issue in cases where evidence was 
considered by the Grievance Advisory 
Board and the Level I adjudicator 
without having been provided to the 
grievor. In one case, the Level I 
adjudicator had collected evidence 
on his own. This contravened both the 
Commissioner’s Standing Orders 
(Grievances) and the principles of 
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natural justice. The Commissioner’s 
decision pointed out these flaws to 
Level I adjudicators. 


c) Commissioner’s Decisions 


During the period under review, the 
Commissioner made his decision in a 
disciplinary matter in which the Com- 
mittee had received additional sub- 
missions pursuant to its Rules of 
Practice and Procedure. As noted in 
last year’s Annual Report, the matter 
raised important legal issues which 
had not been fully addressed prior to 
review by the Committee. 

The Force and the member chose 
not to attend the proceedings before 
the Committee; Committee counsel 
made submissions as to the state of 
the law and they were considered 
in the preparation of the 
recommendations. 

The Commissioner took the posi- 
tion that the proceedings before the 
Committee had resulted in unfairness 
because the parties had not been 
present at the proceedings; he conse- 
quently set aside the Committee’s 
recommendations, but ultimately 
adopted the same reasoning in his 
decision. 

The Committee’s role is to review 
the internal proceedings and pro- 
cesses of the Force and to provide the 
best possible recommendations to the 


Commissioner. The Committee main- 
tains that the procedure which was 
followed was both fair and consistent 
with the provision of proper advice. 

In another matter the Force had 
disciplined a recruit for falsely claim- 
ing that he had completed some 
physical exercises. The review 
revealed that the member had been 
suspended for six months and had 
been segregated in barracks reserved 
for recruits facing discipline. More- 
over an official memorandum had 
directed other recruits and instruc- 
tors not to associate with the recruit. 
The Adjudication Board “‘wrestled”’ 
with the question of whether to dis- 
miss the recruit; instead, it imposed 
a forfeiture of 10 days’ pay and a 


reprimand. 
The accumulation of the above 


factors is difficult to understand in 
such a minor case, particularly the 
treatment afforded the recruit at the 
Training Academy. The Committee 
recommended that the sanction be 
reduced to the reprimand alone; the 
Commissioner disagreed and sup- 
ported the assessment of the conduct 
as being very serious for a recruit. In 
light of the submissions of the parties, 
however, he reduced the sanction to a 
forfeiture of three days’ pay and a 
reprimand, as had been sought before 
the Board. 
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IV LOOKING BACK 


DELAYS 


Delays have long been of concern to 
those involved in the RCMP’s disci- 
pline and grievance systems; this is 
understandable. It is trite law that 
justice delayed is justice denied, and 
while the ramifications of internal 
disciplinary proceedings are less 
severe than criminal charges, and 
grievances less so, it does not alter 
the fact that both can be stressful for 
individuals and debilitating for an 
organization. 

Complete and accurate statistics 
are not available to the Committee as 
it only has information about the files 
it receives from the RCMP. What it 
does receive, though, has caused it to 
express concern on a number of occa- 
sions about the amount of time it 
takes to process both discipline and 
grievance cases. There have been 
improvements at certain stages of the 
process; however the overall time 
frames are still unacceptably long. 
The Committee recognizes that speed 
is not the only goal; other consider- 
ations, such as paying attention to the 
rights and interests of the members, 
are also important. However, the 
Committee is firmly convinced that, 
at almost all levels, there is a failure 
to treat discipline cases and, espe- 
cially, grievances in a timely fashion. 

Based on the information avail- 
able to the Committee, the overall 
average time between an incident and 
its ultimate resolution is slightly less 
than two years in the case of both 
discipline and grievance matters. It is 
clear to the Committee that this is 


greatly in excess of what Parliament 
intended when it adopted amend- 
ments to the RCMP Act, and is not 
acceptable in a modern, efficient 
labour relations environment. 

Responsibility for minimizing 
delays cannot be ascribed to any sin- 
gle group. All participants in the 
grievance and discipline processes 
must share the responsibility: mem- 
bers, Grievance Advisory Boards, 
Adjudication Boards, Level I decision 
makers, the Committee, the Commis- 
sioner and the various offices respon- 
sible for co-ordinating the paper flow. 
Once a file arrives at the Committee, 
it is generally reviewed and recom- 
mendations issued within approxi- 
mately 90 days, although the Commit- 
tee believes it should be able to 
review the majority of cases within 60 
days, and considers this to be its tar- 
get. Unfortunately, when a hearing is 
necessary this can be considerably 
longer, given the need to co-ordinate 
various timetables, subpoena 
witnesses, etc. 

As noted in Part III, members of 
the RCMP must remember that they 
have 30 days after they become aware, 
or should reasonably have become 
aware, of an act, decision or omission 
which affects them, in which to file a 
grievance. It appears that a tendency 
to ignore the specific provisions of 
the RCMP Act to this effect has devel- 
oped within the Force. Members have 
the responsibility to meet the dead- 
lines imposed by the Act and Level I 
adjudicators have the responsibility to 
enforce these deadlines. The other 
side of the coin, however, is that the 
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Force must improve its ability to 
process grievances and discipline 
cases more quickly, since holding the 
membership to strict deadlines while 
the Force is not held to any would be 
unfair. 

It should be noted that the RCMP 
Act is not without a degree of flexibil- 
ity. While the deadlines prescribed in 
it are clear and unequivocal, there is a 
mechanism by which the Commis- 
sioner may extend deadlines. It is the 
Committee’s view, though, that 
extensions to the statutory deadlines 
should be the exception and not the 
rule. A request for an extension 
should set out a valid reason why it is 
or was impossible to meet the dead- 
line, and should seek an extension for 
a limited period of time which should 
not normally exceed the original 
delay. A request for the extension of a 
deadline should not be arbitrarily 
denied, nor should it be automatically 
granted. The Commissioner or his 
delegate should review the circum- 
stances of the matter and determine 
whether an extension is justified 
under those circumstances. The right 
to grieve or to appeal, which is 
granted by Parliament, should not be 
denied because of something beyond 
a member’s control, nor should it be 
extended beyond Parliament’s grant 
for frivolous reasons. 

Both members and the Force 
must remember the purpose of dead- 
lines: they are not arbitrary dates 
designed to trap or obstruct the 
unwary. They serve to delineate rights 
and place limits on authority. Part of 
their function in a human-resource 
management context is to permit the 
identification and resolution of prob- 


lems in an efficient and effective man- 
ner, thereby allowing an organization 
and its employees to concentrate on 
fulfilling their primary activity with- 
out distraction. 

The foregoing is not to say that 
the Committee’s previous comments 
have fallen on deaf ears. There has 
been a noticeable improvement in the 
time being taken to process files 
within the RCMP. 

Grievances are being processed 
more quickly at Level I and less time 
is required to refer them to the Com- 
mittee. Formal discipline matters are 
also being handled more quickly. 
These improvements would not have 
been possible without the personal 
attention of the Commissioner, the 
Deputy Commissioner (Administra- 
tion) and the Director of Personnel, 
nor would they have been possible 
without sustained effort on the part of 
the Professional Standards Director- 
ate, the Internal Affairs Branch and 
the Staff Relations Branch, as well as 
field staff. The Committee is pleased 
to note these improvements. 

All individuals and management 
should pay closer attention to their 
responsibilities under the RCMP Act. 
In the future, the Committee will be 
looking closely at adherence to statu- 
tory deadlines, and failure to adhere 
to them will result in recommenda- 
tions that the grievance or the appeal 
in question be denied. Both members 
and management must remember that 
justice delayed is justice denied, and 
that it is in the interests of neither 
party to allow matters to fester indefi- 
nitely. In labour relations matters, 
there is a societal and an organiza- 
tional interest in resolving differences 


in an effective and efficient manner, 
and then moving on to new 
challenges. 


MEETINGS WITH RCMP 


The case review function of the Com- 
mittee has been greatly facilitated by 
the excellent working relationship 
between the Grievances and Appeals 
Directorate and its counterparts in 
the RCMP. 

Informal meetings are held with 
representatives of the Staff Relations 
Branch, Professional Standards Direc- 
torate and Internal Affairs Branch and 


the Division Staff Relations Repre- 
sentatives. These are supplemented 
by frequent telephone conversations 
with both Force management and 
membership. The goal is to ensure an 
effective and efficient resolution of 
procedural and administrative issues 
as they arise, in order to allow all 
parties to concentrate on the substan- 
tive issues of real concern. Procedural 
problems are not allowed to detract 
from the work at hand; emerging 
concerns are addressed before they 
become ingrained. 

This relationship has contributed 
to the formulation of practical recom- 
mendations to the Force. 
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V LOOKING AHEAD 


EFFECTIVENESS REVIEW 


In its last annual report, the Commit- 
tee indicated that it would begin a 
process of consultation to enable it to 
conduct a review of its effectiveness. 
It was originally contemplated that 
this process would consist primarily 
of discussions with representatives of 
various government agencies, both 
federal and provincial, and with rep- 
resentatives of management and the 
membership of the RCMP. During the 
planning stages it became apparent 
that the Committee’s review would be 
more effective if it were based on 
something more than the 
Committee’s own perceptions of its 
Status and user satisfaction. 

As a result, an analysis of user 
satisfaction was undertaken. This 
involved the identification of distinct 
user groups, the identification of 
individuals within these user groups 
whose views could be sought, the 
identification of the manner in which 
their satisfaction could be tested and, 
above all, the establishment of a 
mechanism that would ensure the 
confidentiality of any individual 
consulted. 

The results of this preliminary 
review have been encouraging. The 
Committee tested users’ perceptions 
regarding three elements: the Com- 
mittee’s overall mandate, its case 
review function and its research func- 
tion. Overall, results were positive. It 
is fair to say that the vast majority of 
users consulted viewed the Commit- 
tee and its activities in a favourable or 
very favourable light. This is not to 


say, though, that the process has not 
highlighted some areas which require 
attention: 

e there is a substantial feeling 
that the Committee’s role is 
not well understood by the 
majority of the members of the 
RCMP; 

e there is a perception that the 
Committee sometimes takes 
too long to review cases; 

e there is a strong feeling in 
some quarters that the Com- 
mittee should be receiving 
grievances which it does not 
currently receive; 

e there is a view that the roles of 
the Committee and the Public 
Complaints Commission are 
not sufficiently distinguished. 

While the views expressed fre- 

quently reflect the backgrounds of the 
individuals consulted, they also point 
to the need for the Committee to 
continue its efforts to communicate 
its role and function within the RCMP 
and within the police community in 
general. There is also obviously a 
need to address institutional ques- 
tions such as the formal mandate of 
the Committee, the type of grievances 
which should be referred to the Com- 
mittee, the relationship between the 
Committee, the RCMP and the Public 
Complaints Commission and similar 
matters. 


Now that the Committee is in manner. It is the Committee’s inten- 


possession of these views, it can tion to make specific comments, 
undertake its more detailed consulta- where they may be required, in its 
tions in a more focused and effective next annual report. 
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Mr. Minister: 


| NOY 04 1992 


The Government announced in the February 1992 Budget that it proposes to merge the 
RCMP External Review Committee and the RCMP Public Complaints Commission. 


It appears that the Committee has, during its few years of existence, gained the respect 
of those dealing with it. Credit must be given to the Committee and to the exceedingly 
devoted personnel whose names appear in Annex I. 


| hereby submit, for tabling in Parliament, the Annual Report of the RCMP External Review 
Committee for the fiscal year 1991-92, pursuant to section 30 of the Royal Canadian 
Mounted Police Act and your delegation to appoint me to act as Chairman. 


Yours truly, 


Acting Chairman 
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Members 
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The Honourable René J. Marin completed his term as Chairman on March 27, 
1902. 


The Honourable M. Saunders was appointed to the Supreme Court of British 
Columbia on December 31, 1991. 
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I INTRODUCTION 


JURISDICTION 


The RCMP External Review Committee 
was created to provide independent, 
impartial recommendations to the 
Commissioner of the RCMP on 
grievances, formal discipline and 
discharge and demotion. Under the 
provisions of the RCMP Act (1986), any 
case resulting in formal discipline, 
discharge and demotion is referred to 
the Committee by the Commissioner, 
unless the member involved requests 
that it not be referred. In the case of 
grievances, the legislation is less clear; 
section 36 of the RCMP Regulations 
provides that grievances relating to the 
following matters are to be referred to 
the Committee: 

a) the Force’s interpretation and 
application of government 
policies that apply to 
government departments and 
that have been made to apply 
to members; 

b) the stoppage of the pay and 
allowances of members made 
pursuant to subsection 22(3) 
of the RCMP Act. 

c) the Force’s interpretation and 
application of the Isolated 
Posts Directive, 

d) the Force’s interpretation and 
application of the RCMP 
Relocation Directive, and 

e) administrative discharge on the 
grounds of physical or mental 
disability, abandonment of 
post or irregular appointment. 

As reported in previous annual 

reports, the Commissioner recognized 
that the RCMP’s interpretation of 


paragraph 36(a) should be broadened, 
and advised the Committee that 
henceforth grievances relating to 17 
subjects would be referred; 
subsequently that was reduced to 16 
subjects. 

After reviewing a matter, the 
Chairman of the Committee has the 
following options: 

a) to agree with the disposition 
of the matter by the RCMP and 
so advise the parties and the 
Commissioner of the RCMP; 

b) to disagree with the 
disposition of the matter by 
the RCMP and advise the 
parties and the Commissioner 
of the Chairman’s findings and 
recommendations; and 

c) to initiate a hearing to 
consider the matter. The 
Committee, following a 
hearing, will provide its 
findings and recommendations 
to the parties and to the 
Commissioner. 

In practice, even when he was in 
agreement with the disposition of the 
matter by the RCMP, the Chairman 
provided the parties and the 
Commissioner with detailed findings 
and recommendations. 


RELATIONSHIP WITH THE FORCE 


As in previous years, the senior 
management of the Force was 
cooperative in working with the 
Committee and Chairman to resolve 
issues of common concern. The 
Honourable René J. Marin was 


Chairman throughout the reporting year 
until March 27, 1992. 

The former Chairman met regularly 
with the Commissioner and the two 
Deputy Commissioners (Administration) 
who served during the year. The 
Committee would like to express a 
special word of thanks to Deputy 
Commissioner (retired) R.G. Moffatt for 
his assistance over the past five years. 
Deputy Commissioner Moffatt devoted 
considerable time to handling issues 
relating to the Committee. The 
Committee would also like to welcome 
the new Deputy Commissioner 
(Administration) J.P.R. Murray and to 
wish him well in his new position. 

As it had previously, the Force, 
through the Deputy Commissioner 
(Administration), provided assistance to 
the Committee in distributing copies of 
its brochure to all Force members. The 
Committee appreciates this help. The 
brochure provides members with 
information which assists them in better 
understanding the work done by the 
Committee. It also explains to them 
how the grievance and appeal 
processes work, as well as the 
elements to be included in cases 
referred to the Committee. 


OFFICES OF THE MINISTER AND 
DEPUTY MINISTER 


Throughout the year, the former 
Chairman consulted with the Solicitor 
General, the Deputy Solicitor General 
and their respective senior staffs. Their 
prompt and courteous attention to all 
requests from the Committee was 
appreciated. 


PROPOSED AMALGAMATION WITH 
THE RCMP PUBLIC COMPLAINTS 
COMMISSION 


On February 25, 1992, the Minister of 
Finance announced in his Budget 
Speech that the RCMP External Review 
Committee and the RCMP Public 
Complaints Commission will be 
consolidated and that legislation will be 
introduced to give effect to this 
approach. The Budget Papers 
emphasized that consolidation should 
be carried out “... to achieve savings in 
administrative overhead and other 
efficiencies in program delivery, and to 
avoid duplication.” 


I] EERE ARO WINDER BREE AW 


CASES — ISSUES AND CONCERNS 


In the 1991-92 fiscal year, the 
Committee’s workload increased by 
seven percent over the preceding year. 

The cases considered by the 
Committee dealt with: the RCMP Travel 
Directive; the RCMP Relocation 
Directive, the RCMP official languages 
policy; the RCMP policies on 
reimbursement of legal fees and 
confidentiality of medical information; 
the RCMP dental care plan for civilian 
members; the application by the RCMP 
of government policies relating to 
income tax; harassment in the work 
place; and off-duty conduct. A more 
detailed discussion of some of the 
issues arising out of the Committee’s 
review follows. 

Under subsection 34(1) of the 
RCMP Act, the Chairman of the 
Committee reviews each matter referred 
to the Committee in order to determine 
whether the RCMP’s disposition of the 
matter was satisfactory. Where he or 
she is not satisfied with the Force’s 
disposition, the Chairman may decide 
to institute a hearing to inquire further 
into the matter (s.34(3)(b)). During the 
year under review, the Committee held 
hearings on five grievances. These 
hearings, relating to the RCMP official 
languages policy and staffing, had been 
called in the previous year. In addition 
a sixth hearing had been called. The 
recommendations on the RCMP policies 
on official languages and staffing have 
been sent to the Commissioner. 


a) Grievances 


The Committee reviews only a fraction 
of the grievances presented in the 
RCMP. Only those grievances 
prescribed by the Governor in Council 
pursuant to subsection 33(4) of the 
RCMP Act are referred. The Committee 
has found that the processing of these 
grievances in the RCMP generally 
enjoys the benefit of compliance with 
the RCMP Act and principles of 
procedural fairness; it is unable to say 
whether grievances not referred for 
review enjoy the same benefits. 

The following issues were 
addressed by the Committee during the 
year. 

i) Time Limits 

A number of cases during the year 
confirmed that the mandatory nature of 
the time limits for presenting a 
grievance, set out at subsection 31(2) 
of the RCMP Act, has yet to be 
understood. Members often waited past 
the 30 day period to present their 
grievances at the initial level, while 
Grievance Advisory Boards and 
Adjudicators often failed to recognize 
that fatal flaw. This led to the 
unnecessary expenditure of resources 
on invalid grievances. The Committee’s 
Findings and Recommendations and 
their approval in the Commissioner’s 
decisions on these matters should help 
drive the point home to all involved in 
the process. 

Elaborating on the aspect of 
timeliness, the Committee has noted 


that the time limits cannot be 
circumvented by antedating a grievance 
presented late, and that a grievance is 
late where it is presented more than 30 
days after both the initial decision and 
the end of the informal resolution 
process. The Committee, however, 
found on a balance of probabilities that 
the time limits had been met where the 
record was silent as to the exact date 
the grievance was presented, but 
showed that it was possibly presented 
within delays and the Force made no 
objection as to timeliness. The 
Committee also has been unwilling to 
apply time limits against grievors where 
the record indicates that all or most of 
the delay was due to the Force or arose 
as a result of a request from grievors 
for additional information. 


ii) Language Grievances 


The Committee this year again dealt 
with a number of language grievances, 
and continued to stress the need for 
the Force to follow its policy when 
determining language requirements, 
particularly at the preliminary staffing 
stages, when job opportunity bulletins 
are being drafted. In last year’s report, 
the Committee commented that both 
Force management and members had 
difficulty understanding the policy. 
Similar comments were made this year. 
The Committee questioned the clarity 
and logic of certain parts of the policy 
and recommended that more 
information be provided to members. 
The Committee is happy to report that 
this has led to improved 
communications, as it understands that 
the Force now provides information on 
language profiles. The Committee has 


not hesitated to deny language 
grievances based on the application of 
the policy, where the record did not 
show it had been incorrectly applied. 
The Committee also noted that 
bilingualism is a personal asset which 
can facilitate promotion and that the 
official languages policy does not 
discriminate on the basis of ethnic 
origin. 


iii) Burden of Persuasion 


From its very first grievance, the 
Committee has taken the position that, 
in accordance with general principles 
of labour arbitration, the burden of 
persuasion rests upon the grievor. 
Where grievors have failed to establish 
the central assertions of their 
grievances, the Committee has 
recommended that the grievances be 
denied. However, the Committee has 
commented that it may be appropriate 
to reverse this onus in certain 
circumstances; it may be appropriate to 
do so, for example, where grievors 
request from the RCMP information to 
which they are entitled pursuant to the 
RCMP Act, but the Force does not 
adequately respond. 


iv) “‘Aggrieved’’ Member 


In numerous grievances, members have 
not established that they were 
“agerieved”. The Committee noted that 
subsection 31(1) of the Act requires 
that members have sufficient interest in 
a matter in order to present a 
grievance. This interest must be legal, 
direct and personal. Members must 
demonstrate that they suffered 
personally; mere disagreement with 
policy is not sufficient. The Committee 


also found that in order to be 
agerieved it is not necessary that a 
member be in a situation different from 
other members. All members may be 
aggrieved when a decision, act or 
omission is applied to them to their 
prejudice; that other members did not 
grieve does not remove the prejudice 
suffered by the member who does. 


v) The Relationship Between Force 
Policy and Government-wide 
Policy 


Grievance decisions in previous years 
have addressed the relationship 
between RCMP policy and 
government-wide policy. As noted in 
the 1990-91 annual report, the Force 
has adopted distinct administrative 
policies in parallel to government-wide 
policies which apply to the RCMP and 
which address the same subject areas. 
This situation leaves the Force open to 
grievances arising from substantive and 
textual differences between the RCMP 
policy and the government-wide policy 
from which it is derived. This year the 
opposite problem arose when members 
claimed the application of the 
government-wide policy where the 
Treasury Board had approved a 
separate policy for the Force. The 
Committee pointed out that the two 
policies specifically recognized that 
there was no overlap in their respective 
fields of application, with the result that 
only the policy specifically approved 
for the RCMP applied to RCMP 
members. The Committee also found 
that limiting the examination of each 
policy to one clause where they 
differed was not a proper way to assess 
their relative value. 


vi) Information Problems on 
Relocation 


Numerous grievances have arisen 
because members lacked sufficient 
information to make informed 
decisions respecting relocation. The 
Committee recommended that 
grievances be upheld where the Force 
failed to comply with a policy 
requirement to provide complete and 
accurate information to members. In 
other instances, however, the 
Committee recognized that the grievors 
were responsible for obtaining the 
information necessary to exercise their 
options and recommended the denial 
of grievances resulting from poor 
choices. 


vii) Jurisdiction of the Committee on 
Grievances 


In previous annual reports the 
Committee has commented on a 
document issued by the Force 
providing a list of issues it considered 
to fall within paragraph 36(a) of the 
RCMP Regulations. Last year the 
Committee affirmed its jurisdiction over 
grievances arising under the Force’s 
official languages policy. This year the 
Committee declined to consider a 
portion of a grievance dealing with the 
job description of a staffing action 
because there was no indication that 
this issue fell within the scope of 
section 36 of the RCMP Regulations. 
That part of the grievance was severed 
from the rest and returned to the Force 
for adjudication. 


viii) Protection of Medical Information 


The Committee had occasion to review 
a grievance in which serious concerns 


were raised as to the confidentiality 
and protection of medical information. 
It found that a member had been 
screened out of a Promotion Board by 
an interviewer who had misused 
medical information to which he did 
not have authorized access. The 
Committee stressed that the personal 
information in need of protection was 
not merely that contained in the 
medical file, but all medical information 
wherever found. The Committee 
consequently recommended that such 
information be purged from all files 
considered by the Board if it did not 
have authorized access, and that the 
RCMP review the protection it provided 
to such information. 


ix) Reasonable Apprehension of Bias 


A number of matters reviewed by the 
Committee so far have raised the issue 
of bias, generally as a result of the 
internal review or appeal of a decision 
made in the Force. The issue arose 
again this year in relation to the 
reconsideration by a newly-constituted 
Board of a prior decision which had 
been struck down. The Committee 
found that there was no general 
principle preventing the return of a 
matter to a new Board at the same 
level; if the grievor claimed there was a 
reasonable apprehension of bias, the 
grievor had the onus to lay the 
foundations for such a claim because 
mere conjecture or surmise did not 
suffice. The test to be met was found 
to be that of the realistic and practical 
conclusions which would be reached 
by a well-informed, reasonable person. 


x) Mootness 


A grievance or issue is moot when the 
situation it relates to no longer exists. 
As a general rule, review bodies like 
the Committee do not review moot 
cases as no effective remedy can be 
provided. 

The issue of mootness was further 
explored this year in the context of 
grievances on staffing actions. The 
Committee found that where the 
subject matter of a grievance had 
ceased to exist, for instance the staffing 
action which was grieved had been 
cancelled, or the redress sought had 
already been awarded, the grievance 
was moot unless there continued to 
exist a question of great importance 
and of continuing effect. It was 
important in determining mootness 
whether the issue had truly been 
resolved or whether members remained 
aggrieved. 


xi) Discretionary Decisions 


In every situation where discretionary 
powers are exercised, the exercise of 
the discretion can give rise to claims of 
abuse, arbitrariness or bias. The RCMP 
is no exception. The inadequate 
justification of discretionary decisions is 
a perennial issue, be it in relation to 
staffing, expense claims, relocations, 
etc. In many cases reviewed by the 
Committee it was the absence of 
information regarding the exercise of 
discretion which gave rise to 
grievances; these could have been 
avoided. In other cases reasons were 
given which did indicate errors in the 
exercise of the discretion. There the 


Committee stressed the need not only 
to consider all relevant matters but 
more importantly to disregard irrelevant 
ones, relevancy to be determined in 
light of the provision structuring the 
exercise of the discretion. 


b) Discipline 

i) Intent (Mens Rea) 

During the past year, the Committee 
reviewed at length the standard of 
intent or mens rea required to establish 
an allegation under section 39 of the 
RCMP Regulations, namely disgraceful 
or disorderly conduct bringing discredit 
on the Force. In the past, because of 
the provisions of the RCMP Act prior to 
the amendments of 1986, adjudication 
boards had frequently continued to 
import the criminal standard of intent 
for such allegations. The Committee 
found that it is necessary to prove 
mens rea to establish an allegation 
under section 39 only where intent is 
specifically referred to in the particulars 
and is considered an essential 
particular. In other cases intent may be 
one of the relevant considerations but 
conduct involving a mental element 
less than legal mens rea could amount 
to conduct contrary to subsection 39(1). 
It was hoped that this principle would 
be observed by future adjudication 
boards. There was no decision from 
the Commissioner because the member 
appealing the Adjudication Board 
decision withdrew his appeal upon 
receiving the Findings and 
Recommendations of the Committee. 


ii) Re-Assessment of Credibility 


The Committee confirmed its position 
regarding findings of credibility of 
witnesses before an Adjudication 


Board. The Committee will review the 
findings and make appropriate 
recommendations where the findings 
are not supported by the evidence led 
before the Board, constitute an error of 
law or breach the principles of natural 
justice or equity. 


iii) Admissibility of Evidence 


The Committee reaffirmed that 
paragraph 24.1(3)(c) of the RCMP Act 
sets out the standard of admissibility 
for evidence at an adjudication board 
hearing: the evidence must be relevant 
and deemed fit. The Committee noted 
that this provision expands the scope 
of evidence allowed before 
adjudication boards beyond that which 
would be allowed before a court of 
law. The strict application of standards 
regulating admissibility in court is not 
appropriate in adjudication board 
hearings. That is not to say, however, 
that all evidence should be admitted. 
For example, an adjudication board 
may refuse to accept character 
evidence where it is irrelevant, or limit 
it where it consumes an inordinate 
amount of time and confuses the issues 
to be determined by the board. 


iv) The Charter of Rights and 
Freedoms: sections 8 and 24 


In a disciplinary referral, the Committee 
applied two principles set out in R. v. 
Collins, [1987] 1 S.C.R. 265. The first is 
that consent searches conducted in a 
reasonable manner and within the 
scope of the consent do not violate 
section 8 of the Charter, and evidence 
obtained thereby will be admissible. 
The second principle is that the party 
seeking to exclude the evidence has 
the burden of persuading a tribunal 


that evidence obtained in violation of 
the Charter should be excluded. 


v) Disciplinary Law vs. Criminal and 
Civil Law 


The Committee emphasized that 
disciplinary law is distinct from criminal 
law and civil law. While it may share 
certain common principles with these 
other areas of law, the context in 
which these principles are to be 
applied is quite different. It is important 
for adjudication boards to keep in mind 
that the question whether a disciplinary 
allegation is established against a 
member is quite independent from the 
member’s liability in criminal or civil 
law. The concepts of “accused”, 
“charge, “crime’s)‘offence” and ‘guilt’? 
have no place with respect to the 
issues to be determined in disciplinary 
proceedings and their use could well 
lead to the application of inappropriate 
standards. 


vi) Sanctions 


The issue of sanctioning standards to 
be used in disciplinary cases has been 
examined in the past, and arose again 
in two cases this year. 

In the first case the member 
appealed only the finding that the 
misconduct had been established, thus 
not raising the issue of the adequacy of 
the sanction. In finding that the 
misconduct had been established, the 
Committee was of the view that the 
sanction imposed was totally 
inadequate in relation to the 
seriousness of the established 
misconduct. It is to be noted that the 
RCMP Act does not allow the 
Appropriate Officer to appeal a 
sanction unless it is a sanction which is 


not provided under the Act. The 
appellant withdrew his appeal upon 
receiving the Committee’s Findings and 
Recommendations. 

In the second case, where the 
sanction was overly severe in light of 
the misconduct, the Committee found it 
useful to review the applicable 
principles, conveniently set out in 
Discussion Paper 8, “Sanctioning 
Police Misconduct — General 
Principles”. Of particular interest were 
recognizing the value of trained and 
experienced human resources, and the 
requirement to ascertain that a person 
could no longer function as a police 
officer before a discharge is ordered. 


RESEARCH AND COMMUNICATIONS 


During the 1991-92 fiscal year the 
Committee carried out a research 
program under the direction of the 
former Chairman. 

The research program consisted of 
the production of discussion and 
consultation reports on mandate-related 
issues, an annual information brochure 
explaining the mandate and issues of 
concern to the Committee, and a 
monthly communiqué outlining the 
activities of the Committee. 

The annual Police Human 
Resource Management Seminar was not 
held this year due to the spending 
freeze and the amalgamation 
announcement. 


a) Discussion and Consultation 
Papers 


The Committee’s Research and 
Communications Division had a very 
productive year, preparing the 
following documents on mandate- 
related issues: 


i) Disciplinary Dismissal — 
Consultation Report; 

ii) Off-Duty Conduct — 
Discussion Paper; 

iii) Off-Duty Conduct — 
Consultation Report, 

iv) Sanctioning Police 
Misconduct — Discussion 
Paper; 

v) Sanctioning Police 
Misconduct — Consultation 
Report; 

vi) Occupational Health and 
Safety — Discussion Paper; 

vii) Conflict of Interest — 
Discussion Paper; 

viii) Secondary Employment — 
Discussion Paper; 

ix) Reflection on Police 
Management Practices — 
Discussion Paper. 


i) Disciplinary Dismissal — 
Consultation Report 


During 1990-91 the Committee 
published its sixth discussion paper, 
“Disciplinary Dismissal — A Police 
Perspective”. It examined the 
characteristics and practices of 
disciplinary and non-disciplinary 
dismissal in Canadian police forces. 
Further, it commented on the labour 
relations issues involved and outlined a 
range of options and models available 
for the development of future policies 
relating to police dismissal. 

This year the consultation report 
on disciplinary dismissal was 
published. Many respondents provided 
a considerable amount of detail on the 
practices and procedures in their 
organizations. Many also commented 
on the usefulness of the paper to their 
organizations and to others. 


ii) Off-Duty Conduct — Discussion 
Paper 7 


The Committee’s discussion paper, 
“Off-Duty Conduct”, examines the wide 
range of off-duty police conduct which 
has been the subject of regulation and 
discipline in police forces in Canada. It 
also examines the general areas of 
conduct which have been the object of 
such attempts at regulation and 
discipline. Further, the paper compares 
police officers’ situations to those of 
other public and private sector 
employees. 

In addition, the discussion paper 
examines changes occurring in relation 
to the regulation of off-duty conduct in 
recent years and points out some 
trends. Two definite ones emerge. 
One is the replacement of vaguely 
defined prohibitions by detailed 
policies. The other is the elimination or 
relaxation of the total prohibition of 
secondary employment, which was 
once thought appropriate. 

The discussion also focuses on the 
reliance of police forces on the concept 
of “discreditable conduct” as the basis 
for regulating off-duty conduct. This 
leads to questions regarding the extent 
to which a police officer is permitted to 
have a private life over which the 
police force does not have jurisdiction, 
and the limits of supervision and 
intervention from police forces into the 
private lives of their officers. 

The discussion paper concludes 
that what currently appears to be 
missing is the adoption of a 
fundamental principle which underlies 
legally authorized intervention with 
respect to off-duty employee conduct 
in the private sector. This principle is 


that such intervention can only be 
justified if the employer can 
demonstrate a rational connection or 
nexus between the off-duty conduct 
and the legitimate interests of the 
employer. 


iii) Off-Duty Conduct — Consultation 
Report 


The consultation report on off-duty 
conduct reflects an excellent response 
to the discussion paper, both in terms 
of the number of replies and of the 
quality of responses. 

The quantity and quality of the 
letters received make it clear that 
off-duty conduct is a topic of great 
importance to the police community. In 
addition to sharing their views on the 
concerns regarding the regulation of 
off-duty conduct, many respondents 
advised that they found this 
consultation phase to be a useful way 
to share their experiences with others 
throughout the Canadian policing 
community. 


iv) Sanctioning Police Misconduct — 
Discussion Paper & 


The discussion paper, “Sanctioning 
Police Misconduct — General 
Principles”, examines the general 
principles which should apply in 
sanctioning police officers for 
misconduct. It surveys the sanctioning 
practices in Canadian jurisdictions, and 
concludes that there are a number of 
aspects of police disciplinary sanctions 
worthy of further study and discussion 
by police administrators. 

The paper suggests that more 
thought, time and resources should be 
spent on finding ways to avoid the 
need for discipline. When discipline is 


necessary, it is preferable to use that 

which is affirmative, remedial and 

reparative. 

Further the paper suggests that, in 
the absence of a legislative statement of 
the aims and purposes of disciplinary 
sanctions, it would be useful for 
individual police departments to 
develop their own statements. It is 
suggested such statements might 
include a number of common 
principles which include such items as 
the following: 

e the main purpose of police 
discipline is to assist a police force 
to achieve its organizational 
objective of delivering effective 
and efficient police services to the 
community, also remembering that 
any disciplinary sanction imposed 
must be fair and just in the 
circumstances; 

e where organizational or 
administrative factors are a 
significant contributing factor to 
the misconduct, priority should be 
given to correcting these factors 
rather than blaming and 
disciplining the individual officer; 

e a disciplinary sanction should 
never be disproportionate to the 
gravity of the conduct being 
sanctioned; 

e disciplinary sanctions should be 
consistent (similar cases with 
similar circumstances should 
receive similar sanctions). 


v) Sanctioning Police Misconduct — 
Consultation Report 


The consultation phase on the 
principles of sanctioning discussion 
paper resulted in some interesting 
responses. 


The Committee received general 
comments relating to the interest of the 
subject to the police community, 
specific comments on issues presented 
in the paper, and a great deal of 
valuable information on how the 
respondents’ organizations handle 
sanctioning. 

The commentary received makes it 
clear that discussions on the principles 
of sanctioning are important to the 
police community, and that such 
discussions will continue for a long 
time. 

It is clear from the responses 
received that, while there is general 
agreement that a degree of 
standardization in sanctions imposed 
for the misconduct of police officers is 
a worthwhile goal, much more 
discussion is necessary and there are 
many issues to be sorted out before 
any general standardization could 
become a reality. There is support from 
a number of police respondents for the 
idea that, as a first step in the process, 
individual police services should 
develop their own statements of 
principles. 


vi) Occupational Health and Safety — 
Discussion Paper 9 


The discussion paper, “Occupational 
Health and Safety — An Employer 
Perspective”, was commissioned 
because of requests from the police 
community. Health and safety issues 
are increasingly of concern to police 
officers. More and more, they 
encounter spills and toxic waste, and 
fear contact with AIDS and other 
contagious diseases. The police 
community has become concerned 
about a lack of planning in this area. 


Employers are also becoming more 
aware of the cost of ill health and the 
benefits of having a healthy workforce. 
Federal and provincial governments, 
through a complex web of laws, are 
making it more necessary for 
employers to be concerned with 
employee health and safety. 

The discussion paper examines 
occupational health and safety issues 
affecting the police community from 
the employer’s perspective. In addition 
to discussing legal considerations 
relating to occupational health and 
safety and critical issues in the police 
environment, the paper examines 
strategies and guidelines for 
improvement. The paper also points 
out that health and safety activities are 
still relatively undeveloped in spite of 
the fact that there have been legal 
incentives for more than a decade and 
researchers and practitioners have been 
expressing their opinions on the 
urgency and importance of health and 
safety programs. 


vii) Conflict of Interest — Discussion 
Paper 10 


The discussion paper on conflict of 
interest was also undertaken because 
of concerns expressed within the police 
community. 

The discussion paper examines the 
important elements of conflict of 
interest in private employment, the 
public sector and the police 
environment. It discusses the reasons 
for the regulation of conflicts of interest 
and examines codes to regulate 
conflicts of interest. Specific examples 
of conflicts of interest within the police 
environment are outlined. 


In relation to conflict of interest 
and secondary employment, the paper 
identifies a trend towards the 
liberalization of the traditional rules 
applicable in police forces. This trend 
follows developments in both the 
private sector and the public sector, 
and may also be at least partly 
influenced by the increasing trend 
toward the philosophy of community 
policing. 

The paper concludes that 
developing new compliance structures 
to respond to more sophisticated 
ethical codes in police forces, making 
them work and keeping their costs 
within bounds are important challenges 
for police management, just as they are 
for management in the private and 
public sectors. The goal to be attained, 
however, is a police community in 
which ethical behaviour is a part of the 
culture, voluntarily pursued, and 
sensitively understood by police 
officers and police managers alike. 


viii) Secondary Employment — 
Discussion Paper 11 


While work on this discussion paper 
was near completion when the 
amalgamation was announced, it has 
not been finished. As there is some 
question about the future of the 
research program in the new agency, 
this paper has remained in draft form. 
This discussion paper was 
undertaken as a result of requests from 
the police community; the issue of 
secondary employment has been a 
contentious issue for some time, both 
in the public sector and the private 
sector. Police officers have been 
increasingly questioning the limits on 
secondary employment as an 


unwarranted intrusion into their 
personal lives. 

The draft discussion paper points 
out the large variation in policies on 
secondary employment in the Canadian 
police community, ranging from 
complete prohibition in some 
jurisdictions to the absence of any 
policy regulating secondary 
employment in other jurisdictions. The 
draft paper reports the results of a 
survey of Canadian police management 
and labour representatives, as well as 
of human resource managers of 
selected private sector companies, on 
the subject of secondary employment. 

The one issue on which there was 
general agreement amongst all those 
surveyed was the prohibition of 
secondary employment that involved a 
conflict of interest. Beyond that, there 
were numerous differences amongst 
the various groups surveyed. The draft 
paper points out those differences and 
analyses the results. 


ix) Reflection on Police Management 
Practices — Discussion Paper 12 


This paper, as the title indicates, 
reflects on the evolution of police 
management practices. 


e Program Support 


The Committee appreciates the time 
and efforts of all those who assisted 
consultants in carrying out their 
research for the discussion papers. 
Many individuals within the police 
community and the private sector gave 
generously of their time and 
knowledge to provide useful 
information to be used in writing the 
discussion papers. 


The Committee also thanks the 
large number of individuals who 
assisted in the research program by 
providing comments on a variety of 
topics and a great deal of extremely 
valuable information on practices 
within their areas of responsibility. 


b) Communications 


The Committee updated its annual 
information brochure, entitled “Your 
Grievances and Appeals’, for 1990-91 
and distributed it to all RCMP members. 
The text provides advice to members 
on how the grievance and appeal 
process works, describes specific 
elements that must be included in cases 
referred to the Committee and explains 
some of the issues addressed in the 
previous year. 

The Committee continued to send 
a monthly communiqué on its activities 
to RCMP Commanding Officers and 
Division Staff Relations Representatives. 
The communiqués provided updates 
on cases reviewed by the Committee, 
recommendations emanating from 
these cases, research documents 
recently published, conferences and 
meetings attended by Committee 
members and staff, as well as addresses 
given by the Chairman. The Committee 
is pleased that the Division Staff 
Relations Representatives reproduced 
these communiqués in their newsletters 
which are distributed to all members in 
their divisions, thus extending the 
readership of the information. This 
ongoing communication with Force 
members proved to be valuable to the 
Committee. The staff of the Committee 
received phone calls from many RCMP 
members as a result of items printed in 
the communiqués. 


Summaries of the cases considered 
by the Committee were distributed 
within the police community. These 
summaries provide the important 
elements of the cases and a synopsis of 
the findings and recommendations. The 
objective of this distribution is to 
provide information that will be of 
value to those involved in the 
consideration of grievances and 
appeals, primarily within the RCMP. 
The Committee takes this opportunity 
to thank those who gave feedback, in 
writing or at meetings, during this 
process. This ensured that the 
summaries meet the purpose for which 
they were designed: providing useful 
information in a format which was both 
readable and concise. 


c) Speeches, Visits and Conferences 


The former Chairman addressed a 
number of organizations on issues 
relating to the mandate of the 
Committee. Audiences included: 


° Atlantic Association of Chiefs 
of Police, Saint John, New 
Brunswick; 

° Ontario Senior Officers’ 


Police Association Annual 
Conference, Windsor, 
Ontario; 

° RCMP “L” Division Planning 
Conference, Charlottetown, 
Prince Edward Island; 

° Association des juristes 
d’expression francaise et Le 
programme de common law 
en français à l'Université 
d'Ottawa, Ontario. 

The former Chairman and staff 
members met with a representative of 
the New Zealand Police, and had 
extensive discussions with the Hong 


Kong Police Complaints Committee and 
the Royal Hong Kong Police. 

Members and representatives of 
the Committee attended the following 
conferences: 

e the International Association 

for Civilian Oversight of Law 


Enforcement; 

° the 7th Annual Conference 
of Canadian Administrative 
Tribunals; 

e the 86th Annual Conference 


of the Canadian Association 
of Chiefs of Police; 

e the National Conference of 
Ombudsmen; 

° 16th Annual Symposium of 
Provincial Police 
Commissions; 

e National Ombudsmen’s 
Investigators Workshop; 

e Atlantic Association of Chiefs 
of Police» and 

° Grievance Training Day, “E” 
Division, RCMP. 


COMMITTEE MEMBERSHIP 


In March 1992 the Committee’s 
Chairman completed his mandate, and 
in April 1992 the Solicitor General 
authorized the Vice-Chairman to 
exercise the powers and perform the 
duties and functions of the Chairman 
pursuant to subsection 26(2) of the 
RCMP Act. At the end of 1991, one of 
the Committee’s members was 
appointed to the bench of the Supreme 
Court of British Columbia. The 
Committee would like to thank the 
Honourable René J. Marin and the 
Honourable Mary Saunders for their 
contributions to the work at the 
Committee and wish them both well. 


ADMINISTRATION 


i) Rules of Practice and Procedure 


The amendments to the Committee’s 
Rules of Practice and Procedure were 
published in the Canada Gazette Part 
II on 9 October 1991. The amended 
Rules are reproduced in Annex 2. 


ii) Policy Review 


As a result of the Committee’s formal 
Findings and Recommendations in 
matters referred to it, the RCMP has 
undertaken reviews of those policies 
which the Committee had found to 
have been less than ideal. The 
Committee does not see its role 
generally as allowing it to propose 
specific policy initiatives to the RCMP; 
however, it does believe that it is in a 
unique position to identify problems 
with existing policy, or the lack 
thereof, and to suggest possible 
alternatives that the Force might like to 
consider. 

As a result of an ongoing 
discussion between management and 
Division Staff Relations Representatives, 
the Deputy Commissioner 
(Administration) asked the Committee 
Chairman to conduct a review of three 
policy areas: residency requirements, 
rescheduling and major events. The 
Chairman met with the National 
Executive of the Division Staff Relations 
Representatives program to outline the 
work plan and to seek their 
representations on the issues. The 
review took the form of discussions 
with policy centres in the RCMP, formal 
submissions by Division Staff Relations 
Representatives and a review of 
existing and proposed policies in a 
number of other police forces. 
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LOOKING BACK 


The year under review once again 
demonstrated the benefits derived from 
a good working relationship with the 
Force. A number of meetings were held 
with representatives of Staff Relations 
Branch, Professional Standards 
Directorate, Internal Affairs Branch, 
External Review and Appeals Section 
and the Division Staff Relations 
Representatives (DSRR). Telephone 
communications with all levels of the 
Force served to coordinate efforts, 
streamline initiatives and generally 
receive and provide feedback on 
matters of common interest. The 
informal discussion of initiatives at the 
earliest possible opportunity served to 
identify areas of concern or agreement 
and to remove procedural impediments 
which would otherwise develop into 
roadblocks. 


In addition, Committee staff 
regularly received requests for 
information and advice from individual 
members of the Force. To the extent 
possible without compromising the 
integrity of the Committee’s impartial 
review of matters before it or ones 
likely to come before it, members were 
provided with information. 

A special mention must be made 
of the Grievance Training Day 
organized by the members of the “E” 
Division DSRR program, for the benefit 
of all the representatives of that 
division. The opportunity to meet the 
members and discuss issues related to 
Committee review was welcome and 
productive. 
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On January 28 the Minister of Finance 
and the President of the Treasury 
Board announced a spending freeze 
until the end of the fiscal year, and on 
February 25 announced the 
amalgamation of the Committee with 
the RCMP Public Complaints 
Commission. This amalgamation will 
result in major cost savings to the 
public, eradicating duplication in 
administrative overhead with enhanced 
efficiencies in program delivery. 

Since the announcement, a 
consolidation team comprised of 
officials from the two existing 
organizations and the Solicitor General 
Secretariat has been working towards 
this end. The team is proposing a 
model for the new agency that will 
effectively carry out the requirements 
of the two mandates, while bringing 
about the desired savings. 

Until such time as the legislative 
amendments and the administrative 
arrangements are made to allow for the 
amalgamation, the mandatory work of 
the two existing organizations is 
continuing to be carried out separately. 
The Committee is confident that the 
transition will be smooth and that its 
excellent relationship with the RCMP 
will continue. 

The Division Staff Relations 
Representatives have given a clear 
indication that they would prefer that 
all grievances be referred to the 
External Review Committee for review; 
the Committee recognizes and 
appreciates this vote of confidence. 
The Committee has also been made 
aware of the implications this would 


have for the Force. The Committee is 
ready to receive these grievances: there 
can only be benefits from the external 
review of grievances by an impartial 
third party which has over the years 
demonstrated its expertise. 

In order to further assist the Force 
in dealing with the types of matters 
referred for review, the Committee has 
initiated distribution of depersonalized 
case summaries to various policy 
centres and to member representatives. 
These, along with the monthly 
communiqué and the Committee 

-ochure, will serve to identify useful 
precedents which can then be accessed 
through Force channels. The 
Committee expects the summaries to 
lead to an improvement in the cases 
referred for review and to greater 
understanding of the grievance process 
generally. The case summaries will be 
updated periodically. 

The repeated need to apply the 
mandatory time-frames set out in the 
Act will likely result in a decrease in 
the number of grievances presented 
outside these time-frames. There 
should be a corresponding increase in 
the number of substantive reviews of 
grievances, which can only be 
beneficial. The Committee prefers to be 
able to deal with the substantive issues 
of a grievance rather than having to 
recommend denial on the basis of 
time-frames not being respected. It is to 
everyone’s advantage that issues be 
resolved rather than put aside because 
members did not meet legislated 
time-frames. 
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ANNEXES 


STAFF MEMBERS 


Lynne M. Bennett, Director — Research and Communications 
Chantal Bernard, Secretary 

Serge-Marc Brazeau, Case Review Officer 
Simon Coakeley, Executive Director 

Jacques Courteau, Director — Case Review 
Céline Deschénes, Administrative Officer 

Claire Desmarais, Secretary 

Diane Devine, Secretary 

Peter Faucher, Administrative and Finance Clerk 
Suzanne Gervais, Assistant to Chairman 

Yvonne Martin, Research Officer 

André Paliquin, Clerk 


Shawn Scromeda, Case Review Officer 
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ANNEX 2 


OFFICE CONSOLIDATION OF THE 
RULES OF PRACTICE AND PROCEDURE OF THE 
ROYAL CANADIAN MOUNTED POLICE EXTERNAL REVIEW COMMITTEE 


as amended on September 17, 1991 


Short Title 


1. These Rules may be cited as the RCMP External Review Committee Rules of 
Practice and Procedure. 


Interpretation 


2. In these Rules, 
Act” means the Royal Canadian Mounted Police Act; (Loi) 


“Committee member” means a person appointed as a member of the 
Committee pursuant to subsection 25(1) of the Act; (membre du Comité) 


“interested person” means a person who satisfies the Committee that the 
person has a substantial and direct interest in a matter being heard by the 
Committee; (personne intéressée) 


“record” means the whole or any part of any book, document, paper, card, 
tape or other thing in or on which information is written, recorded, stored 
or reproduced. (pièce) “registered mail” means trace mail that provides 
proof of the date of mailing, of signature on delivery and a means of 
establishing delivery status; (courrier recommandé) 


“Registrar” means the person appointed pursuant to subsection 27(2) of 
the Act and designated as Registrar by the Committee Chairman. (greffier) 
Matters not Otherwise Provided for in these Rules 


3. Where any matter arises during the course of proceedings before the 
Committee not otherwise provided for in these Rules, the Committee may 
take whatever steps it considers necessary to settle the matter. 


Holidays 


4. Where a time limit or deadline set out under these Rules falls on a 
Saturday or statutory holiday, the time limit or deadline shall be extended 
to the next working day. 
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Interested Person 


De 


(1) Except where the Committee considers an application to appear on 
the day of hearing, a person seeking to appear before the Committee shall, 
not later than five working days before the date of the hearing of that 
matter, file with the Committee an application in writing setting out the 
nature of the person’s interest in the matter before the Committee. 


(2) The Registrar shall send a copy of the application referred to in 
subsection (1) to the parties to the matter being heard by the Committee. 


Meetings by Telephone or Other Means of Telecommunication 


6. 


Committee members may participate in meetings by telephone or other 
means of telecommunication. | 


Providing of Records 


4 


(1) Where the Commissioner refers a matter to the Committee, the 
Commissioner shall send to the Committee Chairman, as the case may be, 


(a) with a bound and certified true copy of the record referred to in 
subsection 33(3) of the Act, including the style of the cause and 
an index, or 


(b) with five bound and certified true copies of the record referred to 
in subsections 45.15(4) and 45.25(3) of the Act, including the style 
of the cause and an index. 


(2) An officer, on behalf of the Commissioner, shall certify by affidavit to 
the best of the officer’s knowledge and belief that all the records required 
to be provided to the Committee Chairman by the Commissioner in respect 
of a matter referred to the Committee have been so provided. 


Written or Verbal Representations 


8. 


In the course of reviewing a matter referred to the Committee by the 
Commissioner, the Committee Chairman may permit the parties to file 
written or make verbal representations relevant to the records provided to 
the Committee Chairman. 


Conflict of Interest 


9, 


(1) A Committee member shall immediately notify the Committee 
Chairman where the Committee member, 


(a) apart from any functions as a Committee member, has had 
previous, or has any current, personal or professional association 
with a member whose grievance, formal disciplinary appeal or 
discharge or demotion appeal is before the Committee; or 
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(b) is an employee, associate, counsel or member of a legal firm that 
is representing the member referred to in paragraph (a). 


(2) Where the Committee Chairman determines that the Committee 
member has a real or potential conflict of interest, the Committee Chairman 
shall request the Committee member to withdraw from any further 
participation in the matter before the Committee. 


Filing of Records 


10. (1) Any record required by these Rules to be filed with the Committee 
shall be addressed to the Registrar and either sent by registered mail or 
delivered by hand to the office of the Registrar. 


(2) Where a record is sent by registered mail, the effective date of filing is 
the date of mailing. 


Production of Records 


11. (1) Where the Committee Chairman decides to institute a hearing to 
inquire into a matter, any party to that matter may, at any time before the 
hearing, request in writing that another party to that matter produce for 
inspection a record and copies of that record. 


(2) The person to whom a request is made in accordance with subsection 
(1) shall produce the record requested within a reasonable time from the 
date on which the request is received. 


(3) Where a party fails to produce a record in accordance with subsection 
(2), the party may not present the record in evidence at the hearing, unless 
the party satisfies the Committee that the party has sufficient cause for 
failing to produce the record. 


Conference or Preliminary Procedures 


12. The Committee may, verbally or in writing, direct the parties to appear 
before the Committee at a specified time and place, or to file submissions 
in writing to the Committee, for the purpose of formulating issues and 
assisting the Committee in the consideration of 


(a) the simplification of issues; 


(b) the necessity or desirability of amending an application, answer, 
intervention, reply or other representation for the purpose of 
clarification, amplification or limitation; 


(c) the admissibility of certain facts or the proof of them by affidavit, 
or the use by any party of reports or other matters of public 
record, 


(d) the procedure at the hearing; 
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(e) the exchange among the parties of records and exhibits proposed 
to be submitted at the hearing; and 


(f) any other matters that may assist in the simplification of the 
evidence and conduct of the proceedings. 


Official Languages 


13. At a hearing before the Committee, a party or an interested person is 
entitled to make representations to the Committee, to present evidence and 
to examine and cross-examine witnesses in either official language. 


Arguments 


14. The Committee may direct a party or an interested person to file a written 
argument in addition to any verbal argument. 


Stay of Proceedings 


15. Where a party or an interested person has not complied with any 
requirement of these Rules, the Committee may stay the proceedings until 
it is satisfied that the requirement has been complied with or take such 
other measures as it considers just and reasonable in the circumstances. 


Postponements 


16. (1) Where a notice of hearing has been issued, any party may, with the 
consent of all the other parties to the hearing and after notifying all 
interested persons, file with the Committee a written request for a 
postponement of the hearing. 


(2) Where a party does not consent to a postponement, the party seeking 
the postponement may, after sending a written notice to all the other 
parties and interested persons, appear before the Committee at a time and 
place set for the hearing and request that the hearing be postponed. 


Adjournments 


17. The Committee may adjourn a hearing at any time in order to permit a 
party to the hearing, or an interested person, to obtain such additional 
information as the Committee deems necessary to a full investigation and 
full consideration of the matter. 


Sittings 


18. A hearing, once commenced, shall proceed from day to day so far as, in 
the opinion of the Committee, may be practicable, and, if necessary, may 
proceed in the evenings and on Saturdays at the discretion of the 
Committee. 
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Summons 


19. (1) A summons to any person may be issued by a Committee member 
under the seal of the Committee. 


(2) A summons to any person may be issued on written request. 


(3) No summons to any person shall, without leave of a Committee 
member, be issued for the production of an original record if the record 
may, by virtue of a statutory provision or a provision made pursuant to 
statute, be proved by a copy in a prescribed manner. 


(4) A summons to any person shall be served on the person to whom it is 
issued in accordance with section 47.2 of the Act. 
Submissions of Claims 


20. Claims pursuant to subsections 35(12) and 46(3) of the Act are to be 
submitted to the Registrar for consideration by the Committee Chairman or 
by a Committee member designated by the Committee Chairman. 
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